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corporation, 
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Emma Hutcuison, Adniinistratrix of the 
Estate of Nathanael Patrick Hutchison, 


deceased, 
Appellee. 


APPELLANT’S OPENING BRIEF. 


iC 
JURISDICTIONAL STATEMENT. 


The original complaint in this action was filed on Oc- 
tober 15, 1951. The averments of paragraphs III. TV, 
rt Vili, 1X and X of the first count and the averments 
of paragraphs | and IL of the second count are, for the 
purposes of this jurisdictional statement, the same as the 
averments of the same numbered paragraphs in the first 
amended complaint filed October 2, 1952. 

The first count is purportedly based upon the provisions 
of Title 45, United States Code, § 59. The second count is 
purportedly based upon that portion of Title 46, United 
States Code, § 688, which provides, in substance, that *"in 
ease of the death of any seaman as a result of a [personal 
injury suffered in the course of a seaman’s employment] 
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the personal representative of such seaman may main- 
tain an action for damages at law with the right of trial 
by jury, and in such action all statutes of the United 
States conferring or regulating the right of action for 
death in the case of railway employees shall he appli- 
citble.’’ 

Title 45, United States Code, $51, provides that every 
common earrier by railroad while engaging in interstate 
or foreign commerce, shall be lable in damages to any 
person suffering injury while he 1s emploved by such 
carrier In such connnerce, or, in case of the death of such 
employee, to his personal representative, for the benefit of 
the surviving widow, for such death resulting in whole or 
i part by reason of anv insufficiency, due to its negli- 
gence, in its applances. The remaining bases of pos- 
sible liability are ignored because the complaint specifies 
**That said injuries were directly cansed by reason of the 
negligence of said defendant in that it failed and neglected 
to supply said deceased with sufficient safety applances 
in and about said ventilator shaft to provide a reasonably 
safe place to work’ (T.R. p. 6) and that as a result of 
said injuries, Hutchison died at some time between the 
24th day of April, 1951 and the 30th day of April, 1951. 

It is obvious that the words ‘‘by railroad’? must be de- 
leted from the statute and the words ‘‘by water’’ inserted 
in lieu thereof. Otherwise, § 51 of Title +5, United States 
Code, would not be applicable to the death of a seaman 
by reason of personal injury suffered upon navigable 
waters. This is an elementary rule of statutory construc- 
tion and requires no citation of authority. 

The complaint fails to state a claim showing that the 
pleader is entitled to relief or that the District Court of 
the United States was vested with Jurisdiction of the sub- 
ject matter for the following reasons: 
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1. There is no averment that at the time of the sus- 
taining of personal injury by Hutchison the defendant 
was a common carrier by water and was engaged in in- 
terstate or foreign commerce. 

2. There is no averment that at the tine Hutchison suf- 
fered the injuries from which he died he was employed 
by a common earrier in such commerce. 

The averment in paragraph IV that the steamship ‘‘ Lin- 
field Victory’? was used ‘‘for transportation of freight 
for hire by water in interstate commerce and coastwise 
trade’? (T.R. p. +) is insufficient and fatally defective. 
The appellant could have used the vessel as a ‘contract 
earrier’’ or ‘‘private carrier’’ of freight for hire by water 
in interstate commerce: but such activities are not suffi- 
cient to show that the defendant was a common carrier by 
water, or otherwise. 

In an action premised upon the provisions of the 
Federal Employers’ Liability Act, a complaint does not 
state a cause of action unless there ix an allegation that 
the instrumentality involved was being used in interstate 
ecommerce at the time of the happening of the accident: 
and that the defendant and the plaintiff were at said 
time, respectively, engaging in interstate commerce and 
emploved in such commerce; and that the defendant was 
a common earrier. (Shade v. Northern Pacific Ry. Co. 
(D.C. Wash.), 206 Fed. 353; Hogarty v. Philadelphia, etc. 
Meg o., DOK. (41, 255 Pas St. 2503 Were @. Seaboaml 
air Lene Ry. Co., 86 5.16. 964, 170 N.C. 128, 36 S. Gt. 567, 
gels. 200, 60 Led. 1006; Height. Wabash Ry. Co., 
fo HW. 2d 749, 335 Mo. 414: G¥and Tr unk Western hy 
Wonr leadsay, 54 8. Ct. oS], 253 Wis, 42 58 Led, 335 
Bornimeser v. Missourt Pac. BR. Co., 32 8S. Ct. 412, 294 
Ss. 268; a L.ed. a. Farmer's Bow @ Trust Co. rv. 
avonwom J. G S. Fr. Ry. Co., 11 F.2d 993: Faster 
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TTines, 260 F. 876: Southern Ry. Co. v. Howerdon, 106 
Nai 369, 982 Ind) 208: Davis 7. Chacagom@ br. 1. Ry. Coy 
Of SOW. 2d 370, 338 4Mo. 1248: LlevosseCent. Ry Come 
eg VIS WW. 375, 16T Nv Bose ous. eC. Tie a 
v. Hesterly, 135 SW. 874, 98 Ark. 240, reversed on other 
fronds, 35. 5.Ct. (03, 225 Use: (086 57 I.ed. 1031 salto 
t. Sousernme h. Coa. W179 FP. 175; and Geveel v. New Weria 
Chicago & St. Louis R. Co., 249 Tll. App. 164.) 

Therefore, the District Court of the United States was 
without jurisdiction to do anything excepting to dismiss 
the action or to enter a judgment in favor of the appel- 
lant upon the ground that there was no averment or 
proof of the essential requisites that the appellant be a 
common carrier by water, engaging in interstate or foreign 
commeree, and that Hutchinson suffered personal injury 
while he was employed ‘*by such carrier in such com- 
meree’’?’ and died as a result thereof. This Honorable 
Court was likewise without jurisdiction to do anything in 
respect of the appeal prosecuted by Himma_ Hutchison, 
Adininistratrix of the Estate of Nathanael Patrick Hutchi- 
son, deceased, as a result of the judgment entered in favor 
of the Pacific-Atlantic Steamship Company on October 31, 
1952 (T.R. pp. 16-17) excepting to affirm the same; because 
the lower court was without jurisdiction to do anything 
excepting to enter judgment in favor of Pacific-Atlantic 
Steamship Company. 

It is also the rule that in determining whether a com- 
plaint presents a substantial Mederal question within the 
jurisdiction of a Federal Court, the allegations of the 
complaint and not the facts developed or the decision on 
the merits, control. (Wosher v. City of Phoentr, 53 S.Ct. 
Gf, 287 U.S. 20) 77 L.ed. 148; faiheol 1. Vertiey, 2235.0 
G98, 194 U.S. 356, 45 L.ed. 1014; Moore v. Chesapeake & 
Ov dk. Co., SaesCt, 402, Bol Us. 205, 73 Licd.ao. 


) 


Chaskin v. Thompson, 143 F.2d 566; Connolly v. First 
National Bank—Detroit, 86 F.2d 683, cert. den., 57 S.Ct. 
795, 301 U.S. 692, 81 L.ed. 1348; McNutt v. General Motors 
mame, Of S.Ct. 780, 298 U.Se178, 80 Lied. 1135: 
Atlantic Coast Line R. Co. v. Reaves, 208 F. 141, 125 
Oe 090; Trovell +. Delaiate, Lage WwW. R. Co., 183 F. 
temeconmt. den., 31 S.Ct. 469, 219 U.S) o8%,5 Led. 346; 
Clark v. Southern Pac. Co., 175 F. 122.) 

After the rendition of the verdict of the jury in favor 
of appellant in respect of the ‘‘first cause of action’’ on 
the last trial (T.R. pp. 82-83) judginent was docketed **in 
favor of the defendant as to the first cause of action and 
against the plaintiff’? on October 18, 1955. Whether the 
trial court was vested with jurisdiction of the subject 
matter was a question of law. The rendition and docketing 
of the judgment in favor of the defendant as to the first 
eause of action is supported, as a matter of law, and is the 
only judgment which could have been rendered, because 
of the absence of any averment in respect of the matters 
and things heremahbove set forth, or of anv evidence show- 
ing or from which it could be found that the Pacifie- 
Atlantic Steamship Company used the steamship ‘* Linfield 
Victory’’ for transportation of freight for hire by water 
in interstate commerce and coastwise trade or that the 
Injuries were suffered by Hutchison at a time when appel- 
lant was a conmion carrier by water or was engaging in 
interstate or foreign commerce or that Hutchison suffered 
the injuries from which he died while he was employed 
by the appellant in such interstate or foreign commerce. 

The complaint ix also defective, in so far as jurisdic- 
tional requisites are concerned in that there is a failure 
to aver that Ilutehison was a member of the crew of the 
steamship ‘‘Linfield Vietorv’* on April 24, 1951. (Norton 
Pi amer Co., 64 S.Ct. 747, 321 US. 965, 8S Led. 931; 
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South Chicago Coal & Dock Co. v. Bassett, 60 S.Ct. 544, 
309 U.S. 251, S4 Led. 732; Delfartino v. Bethlehem Steel 
Co., 164 F.2d 177; Bowen i Sha@mroch»Towing Co., Wed 
2d 074: Hamme v. “iene SS. Co, 107 F.2d 9205 
Carwmbo % Cajie Cod S.S. Co., 123 F.2d 991: aii chives. 
Diamond Marine Co., 204 F.2d 132; Wilkes v. Mississippi 
River Sand & Gravel Co., 204 F.2d 383; and Gahagan 
Const. Corp. v. Armao, 165 F.2d 301.) 

The judgment entered in favor of appellant on October 
31, 1952 is, therefore, res judicata for the reason that this 
Honorable Court was without jurisdiction to reverse said 
judgment because the District Court of the Umted States 
was without jurisdiction to do anything excepting to 
enter and docket said judgment in favor of defendant- 
appellant. The last judgment entered in favor of defend- 
ant-appellant on the ‘‘first cause of action’’ is res judicata 
in respect of the element of a lack of jurisdiction of the 
subject matter. No appeal has been taken by Mma 
Hutehison, Administratrix of the Estate of Nathanael 
Patrick Hutchison, deceased, with respect to the judg- 
inent entered in favor of defendant-appellant on the ‘‘ first 
eause of action’’. Said judgment was filed, entered and 
docketed October 18, 1955. (T.R. pp. 85-86.) 

Theretore this Honorable Court, while vested with ap- 
pellate jurisdiction pursuant to Title 28, United States 
Code, § 1291, should reverse the Judgment and remand the 
case to the District Court of the Umited States with direc- 
{ions to dismiss the same because of the lack of jurisdic- 
tion in respect of the subject matter. 


Ie 
STATEMENT OF THE CASE. 
The evidence, including that which was admitted over 
objection of appellant, is set forth, mainly in narrative 
form, as follows: 
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The steamship ‘*Linfield Victory’? was owned by the 
United States of America, Departinent of Commerce, 
Maritime Administration, in 1951. It was bare-boat 
chartered to Pacific-Atlantie Steamship Company. includ- 
ing the period of the month of April, 1951. It was in the 
course of an intercoastal vovage when it was in Balti- 
money arvyiand, in the month of Apr, 1951. (R.T. p. 
aie ne p. 310.) 

Defendant’s Exhibit ‘‘B’’ is the bare-boat charter pur- 
suant to which defendant-appellant was in possession of 
the steamship ‘*Linfield Victory’’ during the month of 
Paimieeeol. (RV. p. 347; TR. ps. 281.) Clauses 1) and 
11, respectively, part II, of the charter provide as follows: 
‘Condition of the Vessels on Delivery. The vessel on her 
delivery shall be in Class A-1 American Bureau of Ship- 
ping oy equivalent, with all required certificates, includ- 
ing but not limited to marine inspection certificates of the 
Coast Guard, Treasury Department, and so far as dite 
diligence can make her so, tight, staunch, strong and well 
and sufficiently tackled, appareled, furnished and equipped, 
and in every respect seaworthy and in good running con- 
dition and repair, with clean swept holds and i all re- 
spects fit for service. Structural Changes. The Charterer 
shall make wo structural changes in the Vessel and shall 
make no changes in the machinery, boilers, appurtenances 
or spare parts thereof without in each mstance first se- 
curing the written approval of the Owner.”’ 

Pacific-Atlantic Steamship Company had **operated’* 56 
or 37 Victory type vessels besides six purchased outright. 
Five or six of the 36 or 37 were operated under bare- 
boat charter; and the others were operated by Pacific- 
Atlantic Steamship Company for the government under 
a general agency agreement. (R.T. pp. 82-483; T.R. pp. 
314-315.) 
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In the course of the inspections made by Coast Guard 
inspectors they go into all cargo spaces and masthouses. 
(RT. pp. 483-484; T.Re pp. 315-316.) 

With reference to the Vietory ships other than the 
‘*Linfield Victory’’, that were owned by defendant-ap- 
pellant or which it had operated under bare-boat charters 
or as general agent for the United States of America, 
each and every one of those slips was inspected and a 
regular certificate of inspection issued for each one of 
them by the Coast Guard. They were inspected at tines 
throughout the United States. There would be many 
different inspectors who inspected and passed these ves- 
sels. Wherever the certificate expires, the first American 
port, the vessel has to be inspected. (R.T. pp. 496-497; 
TR pie. ) 

As a part of the Coast Guard rules and regulations 
there is a yearly inspection, conducted by the Coast Guard, 
of steam cargo vessels. According to those regulations 
no steam vessel may be navigated or used as a cargo 
vessel on navigable waters of the United States without 
a certificate of inspection having been issued by the Coast 
Guard. Those certificates of inspection are standard. (h.7. 
edie it. e230.) 

Defendant’s Mixhibit ‘‘A’’ has reference to the ‘* Lin- 
field Victory’’, owned by the United States of America, 
Department of Commerce, and 1s a photostat of the stand- 
ard certificate of inspection issued by the Coast Guard. 
The expiration date, July 17, 1951, means it was issued 
about a year before that. It is what is called a regular 
certificate of inspection. (R.T. pp. 219-220; TLR. pp. 238- 
Bade) 

Tithe 6 Ui aeC. S563, fl Stat. 3sOp, See Sstat. 2016, ae 
Stat. 1277, provides that all steam vessels owned or op- 
erated by the Department of Commerce shall be subject 
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to all the provisions of title 52 of the Revised Statutes 
for the regulation of steam vessels and Acts amendatory 
thereof or supplemental thereto. 

Title 46 U.S.C., § 391, 60 Stat. 1097, provides that the 
Coast Guard shall, once in every vear, at least, carefully 
inspect the hull of each steam vessel and shall satisfy 
itself that the vessel is in a condition to warrant a belief 
that she may be used in navigation as a steamer, with 
safety to life, and that all the requirements of law are 
faithfully comphed with. 

Title 46 U.S.C.. § 399, 60 Stat. 1097, provides that when 
the inspection of a steam vessel is completed and the 
Coast Guard approves the vessel and her equipment 
throughout, it shall make and subscribe a certificate, which 
certificate shall be verified by the oath of the Coast Guard 
official signing it, and that no vessel required to be in- 
spected shall be navigated wthout having on board an 
unexpired regular certificate of inspection. 

The intercoastal shipping articles are Defendant’s [Ex- 
mine, (RT. p. 50%: 2... p. 382.) Tittelisom did 
not execute these intercoastal shipping articles. 

When seamen are not on articles they can quit any 
time they want to. On an intercoastal voyage a man 
wouldn’t be put on articles until prior to sailing from 
Philadelphia, Pennsylvania, for the canal, for the rea- 
son that if he was an unsatisfactory employee defendant- 
appellant could get rid of him without any trouble and if 
he did not like it he could quit at any time. In the mean- 
time, until one side or other became dissatisfied, he would 
work. (R.T. pp. 492-495; T.R. pp. 324-825.) 

Wefendant's Dxhibite “D’ and) re, tespectively, 
a requisition, inter alia. for four additional portable cargo 
lights and a receipt showing the delivery of said portable 
eargo lights to the vessel before the commencement of 
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the vovage, so that there were 26 on board. (R.T. pp. 481- 
482; 'T.R. pp. 313-314.) The object which appears in the 
lower right-hand corner of the space just inside the open 
locker door, Plaintiff’s Exhibit 4, a photograph, is a 
portable cargo Hght. The object immediately below the 
antome identitied we “*H.O0. on Plaintiff’s Hashibieyyea 
photograph, is an outlet for an electric current for plug- 
cing in such lights. In the event it 1s dark any place ina 
hold or in a masthouse a cargo light ean be used for the 
purpose of supplying artifical ilmmination; and that is 
their purpose. It is the right of any member of the crew 
to take such a light and use it in case he desired to do 
so. Defendant-appellant had no restrictions on the use of 
ae lights by the crew. (R.T. pp. 479-480; T.R. pp. 

2-313.) On April 24, 1951, there was no permanent 
ae installation of any kind inside the port compart- 
ment of masthouse No. 2. (R.T. pp. 381-333; T.R. pp. 268- 
es) 

Plaintiff’s Exhibits 1 to 11, inclusive, are photographs 
taken in Pordland; Oregon, on Biav 10, 1952: (Rel pp: 
130-131; T.R. pp. 168-169.) The photographer who took 
these photographs for plaintiff-appellee, in the presence 
of George E. Wise, Esq., one of her attorneys, had a 
camera, a bright light and his own equipment. When he 
took Plaintiff's xhibit No. 3, the photographer had his 
floodight run on a ladder, which was inside of the mast- 
house. When the photographer took Plaintiff’s Exhibit 
1. which shows Mr. Wise standing on the ladder in the 
access shaft, he used the saine floodlight. (R.T. pp. 151- 

1338 TV Rep. best.) 

Althoueh Maw 10, 1952 was ‘fa clear dav’’ it 1s obvious 
from an inspeetion of Plaimtiff’s exhibits 7, 8 and 11 that 
the sun was vof shining because of the utter absence of 
any shadows. If the sun was shining, shadows would 
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have been cast by the booms, ropes, chains, masthouse 
and ventilator cowls, ete. 

This photographic evidence shows that at the time the 
pictures were taken hateh No. 2 and hatch No. 3 were 
completely closed and covered with tarpaulins so that no 
natural hght could have gotten into the aecess shaft 
through the door leading from the shelter deck or any 
other deck below the main deck of the vessel, or through 
the screen at the bottom of the ventilator shaft. The im- 
portance of this, with respect to the degree of light then 
existing, will be demonstrated later in the testimony of 
plaintiff-appellee’s witness Amundsen who stated that on 
April 24, 1951, he saw N. P. Hutchison go into the access 
shaft through a door leading thereto from a lower deck 
and saw him walk up the access shaft ladder. 

These photographs show a ventilator cowl located on 
the top of the port compartinent of the masthouse re- 
ferred to in the testimony; and that the upper opening 
of the ventilator cow! is in the vertical plane and is 
equipped with a mesh screen. 

Plaintiff’s Exhibit No. 6, a photograph, shows a screen 
in the horizontal plane located in the roof of the port 
compartment of masthouse No. 2, overhead of the ven- 
Gilator shaft. (R.T. p. 168; T.R. p. 196.) 

The upper outside opening of the cowl ventilator is 
about 72 inches in diameter; and the lower opening, 
which is at the roof of the inasthouse, is approxinatelv 
36 inches in diameter. The sereen on the outer opening 
of the ventilator cowl is shown in Plaintiff’s Exhibits 
7 and S. There is another screen at the butt or lower 
end of the ventilator shaft (cowl), as it meets the roof 
of the inmasthouse. That is the screen shown in Plaintiff’s 
Exhibit 6. The inside of this ventilator cowl is hollow, 
it looks like a tube; so that there is no obstruction to air 
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or anything else, (e.g. light), excepting the two screens. 
(RT. pp. 221-222; TR. pp. 240-241.) 

Plaimtifi’s Exhibit Mo. 3 (RvPep0o, Ti. p. lola 
a photograph taken from a considerable distance aft of 
masthouse No. 2. It shows that the starboard half of the 
imasthouse has only one compartinent but that there are 
two compartments in the port half thereof, with a door 
to each. Just to the center of the aft bulkhead the elec- 
trical ontlet, hereinabove referred to and designated as 
10.0.’> can be seen. No electric cord is plugged into 
this outlet, and there is no electric cord leading through 
the door to the starboard compartment. Nevertheless, the 
camera picked up, from this considerable distance, a por- 
tion of a life-ring and the photograph shows part of the 
printing on this ring consisting of the following: 
“TLAND—ORE’’. The home port of the vessel was Port- 
land, Oregon. The door leading into the port compart- 
iment of masthouse No. 2 is the last one on the left. In the 
background, even from a considerable distance, the camera 
picked up a vertical structural member located at the 
extreme forward end of the inside of said compartment. 

Piamtiift’s Exhibits 9 and 10, respectmacly (kel. poe 
TR. p. 164), show that the ventilator shaft is not as deep 
as the access shaft. The photograph (Plaintiff’s Exhibit 
9) looking down the access shaft shows a platform evi- 
dently at the same level as the shelter deck level and a 
rectangular opening im the starboard side of the shaft 
which is apparently the doorway from the shaft to one 
of the lower deck levels in a hold; and that the ladder 
proceeds down, through a hole m this plate, to lower 
deck levels. 

The photographs of the inside of the port compartment 
of masthouse No. 2 show that a substantial part of the 
starboard section thereof consists of a deck running fore 
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and aft, at the same level as the main deck iminediately 
outside. 

The access doorway to the port compartment of mast- 
house No. 2 is 54 inches high and 21 inches wide. (R.T. 
pees TR. p. 188.) 

Appellant contends that, considering the relatively small 
cubic area inside the said compartment, the court should 
take judicial notice of the natural law of physics with 
respect to the luminous energy of hght and hold that 
it was adequately illuminated by means of the natural 
light (on a clear, sunny day) which would as a certainty 
enter the masthouse if the door was open; and there is 
no evidence showing that the door was closed at any 
time on April 24, 1951 after it was opened at 8:00 a.m. 

The deck (fore and aft) alongside the hatch (access 
shaft) shown in Plaintiff’s Exhibit No. 7, is the same 
level as the main deck. (R.T. pp. 173-174; T.R. pp. 199- 
200.) 

Plemmtit s Exhibit No. 12 (RD. p. 144; TR p. 179) 
is a diagram of the inside of the port compartment of 
masthouse No. 2. This shows, by resorting to the seale 
thereon, that the upper perimeter of the pipe railing is 
4214 inches above the deck level and that the lower pipe 
railing is at about midway between the deck level and 
the upper railing. This is also apparent from the photo- 
graphs. 

N. P. Hutchison was 66 inches in height and weighed 
wipout 165 pounds. (R.T. p. 257; TR. p. 256.) If there 
is added an additional inch for shoes, the top of his 
head would be 67 inches above the deck level if he stood 
erect. Thus. in such position, approximately two-thirds of 
his hody would be below the top of the top railing. The 
photographic evidence shows that the highest step of the 
access shaft ladder is approximately six inches below the 
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deck level. If he had one or both feet on the top step 
of the ladder 4814 inches of his body would be below 
the upper perimeter of the top railing. He was only 
51%, feet tall and considerably overweight for that height 
at 165 pounds. Thus the center of gravity of his body 
would be considerably below that part thereof which 
would be at the level of the top pipe railing regardless 
of whether he was on the deck level or on the top step 
of the ladder. 

It was stipulated, with respect to Plaintiff’s Exhibits 
Nos. 7 and 8, that the black covering material is the 
tarpaulin which is stretched over the top of the hatch 
coverings; that when the tarpaulin and the hatch covers 
themselves are removed, there is an opening in the deck 
as wide and long as the picture shows the hatch to be; 
and that there is a vertical steel ladder, straight up and 
down, attached to the inside of the aft part of the hatch 
coaming in hatch No. 3; the upper end of said ladder 
being bolted or welded to the inside of the hatch coaming 
below the upper portion. (R.T. pp. 177-179; T.R. pp. 
203-204. ) 

It was also stipulated that when plaintiff’s witness 
Kalnin referred, in his deposition, to the aft end of 
hatch No. 3 being uncovered, he was referring to the after 
portion of it, the part toward the rear end of the ship. 
(het pp. 179-180; E.R. pp. 200-206") 

The oral testimony offered by plaimtiff-appellee, with 
respect to the subject of hability, consisted of the deposi- 
tions of the witnesses Amundsen, Kalnin, (both of whom 
were members of the crew and on board the ship on April 
24, 1951) and Castle, son-in-law of the plaintiff, who went 
aboard the ship in the latter part of May, 1951, in San 
Francisco; testimony of John Hutchison, a brother of 
the deceased; the personal appearance testimony of 
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George EK. Wise, Ksq., one of plaintiff’s attorneys: and 
Crawford, a retired master mariner and operator of a 
nautical school. 

The substance of the testimony of these witnesses is 
as follows: 

1. Amundsen’s deposition was taken on July 18, 1952, 
more than a vear and two months subsequent to April 
elo RA. p. t2: T.R. p. 129.) CAI! of his testimony 
with reference to the use of a ladder refers to the ladder 
in the access shaft located in the after port quarter of 
the port compartment of imasthouse No. 2.) 

I have been going to sea 22 vears as an A.B. I served 
on the ‘Linfield Victory’’ almost six months. (R.T. p. 66: 
Wika. 130.) | first met Scotty (Hutchison) at the port 
of Baltimore. We was working together on board the 
ship. He was the maimtenance man but did more or less 
the same work as I did. ‘'Q. Now, while vou and Scotty 
(Hutchison) were on the ship can vou recall any occasion 
when vou were both working in the hold together? A. 
Well, vou mean when we were down cleaning holds? 
Q. Yes. A. Well, we started on—well, like every day 
we were working together. Q. I see. A. And—well, | 
don’t know—that special morning we were down there 
like any other day. The boatswain turned us to at 8:00 
o’eloeck, and we went down there and cleaned holds, and 
the boatswain come and knocked us off for coffee time. 
Q. Do you remember what hold it was? A. No. (nuin- 
ber) 2. Q. And vou were down in the hold? A. Yes. 
Ommemicescotty with vouw®, A. Yes, sir. Q. From 8:00 
o’elock in the morning? <A. Yes.’’ Well, then we worked, 
and so the boatswain come and knocked us off about 
10:00 o'clock, ‘*Come up for coffee’’, We came up the 
aecess ladder there on the masthouse. That access ladder 
was located on the port side with respect to the hold | 
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was working in. It (the door) was on the port side of 
the hold in the after part of No. 2 hold. When we cane 
up for coffee time we used that access ladder. We come 
up the same way as we went down at 8:00 o’clock in the 
morning, through the access or masthouse ladder. (R.T. 
pp. 67-70; T.R. pp. 131-134.) We went in and had coffee 
and went into Scotty’s forecastle. While we were in his 
forecastle I had an opportunity to observe his condition 
as to sobriety. He was sober. I was sober that morning; 
I didn’t even go ashore. After we finished coffee the 
hos’n said, ‘‘Let’s g0’’: so we went back the same ladder 
we came up. We started working again cleaning holds, 
sweeping and picking up papers; we were working there 
and Scotty said, ‘I’m going up on deck and get a drink’’. 
J saw him walk ap; | saw him go out the door and walk 
up the ladder, and so we worked there. We went up for 
lunch. That was about around eleven. The bos’n came in 
and knoeked us off, so we went up on deck the same 
way. We walk up the same, up and down all morning. 1 
went back down in the hold to work after dinner. Scotty 
was not with me. The last tnne I saw Seotty was around 
11:00 o'clock, or something like that. When he came back 
down into the hold with me after coffee time, that was 
at 10:50. It was some time later, but before lunch, that 
Scotty went back up. The route he took was the same 
way, through the door: and that is the last time I saw 
him. {! may have next seen hin up in the dining room, 
[mn not sure. The next time I saw him he was at the 
bottom of the ventilator shaft up in Philadelphia about 
five days later. The ladder shown in Plaintiff’s Exhibit 
No. | is the ladder we were talking about. (R.T. pp. 70- 
fo: TAR, pp. 154-158.) Masthouse No. 2 looked like Plain- 
Hi swaalihit No. 2. Vhat (Peintifi’s Hxhibit 2) isan 
accurate reproduction of the top of the ladder at mast- 
lonse- Nee 2 (hl pp. 52-52; Re ppeleosa0)) 
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(Note: All testimony of Amundsen with respect to 
what he had seen on other ships was subject to objection 
upon the grounds, mter ala, that it was irrelevant and 
that no proper foundation had been laid showing that 
what he had observed on other ships was under substan- 
tially similar conditions.) 

I have been on other ships that have access ladders in 
the masthouse. And on other ships the bars (guard 
rails) go right across here (referring to the starboard 
Cueespiethe access shaft). (R.T. pp. 82:55; TRo pp. 139- 
140.) There was no ladder in the ventilator shaft. (R.T. 
p. 87; T.R. p. 142.) The arrangement shown in this pho- 
toeiehe( Plaintiff’s Exhibit No. 2; Rely p. 85: TR. p. 
140) was different from the arrangement that I have 
noticed on other ships | have served on. I mean the bars. 
The arrangement on the ‘* Linfield Victory’? was different 
from the arrangement that I am familiar with on other 
ships in that other ships got screens down here, and 
stuff like that, over the ventilator opening. I have never 
seen on other ships, in masthouses, a ventilator opening 
without a ladder going down it. This is the first time J 
ever seen it. (R.T. pp. S4-89; TLR. pp. 139-145.) On the 
ships I have been on the bars go all the way across, in 
the manner | have drawn them here. [ had to climb over 
them. (The photograph, Plaintiff's Exhibit 2, and other 
testimony of Amundsen denonstrate that he was not at 
this point talking about bars going across the ventilator 
shaft but only with respect to the access shaft containing 
trosladder.) (K.T. pp. 8/-89; TAR. pip. 142-143.) 1 don 
remeniber whether there were any artificial lights. (R.T. 
p. 38; T.R. p. 143.) When I last saw Hutchison he ap- 
peared to be fine as to sobriety and in good spirits. (R.T. 
fee Lin. p, Itt.) At S:00 o clock in the mormine the 
hold was not open; all of it was covered. [ went down 
through what was called the eseape hatch which goes 
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through the masthouse. In the morning when I went 
down there to work in the No. 2 hold about four or five 
men went down this escape hatch. We went through the 
door on the port side of No. 2 masthouse. I opened the 
door. When f opened the door I saw a stanchion and two 
sets of pipe rails there as indicated on this picture Plain- 
tiffs Exhibit 2. Those two pipe rails and the stanchion 
were all there at the time when [ first went down there 
in the morning. Those are not movable. They are welded 
right to the side of the vessel or the bulkhead. The 
stanchion is welded in place. The stanchion is over three 
feet in height. I don’t recall the order in which we went 
down. Hutchison and a couple of other ordinaries or 
A.B.’s and IT went down that ladder. I got down to the 
bottom hold and opened the door and came into the No. 2 
hold of the vessel. After that all of us, including Hutchi- 
son, came up for coffee at 10:00 o’clock and made it up 
all right. Then L went and had a smoke in Hutchison’s 
quarters. Then the boatswain turned us to again and the 
same gang went back down this same ladder. Those rails 
that | have marked on Plaintiff’s Exhibit 2 were present 
at that time. We went down without any incident; noth- 
ing happened on the way down. We started to work 
again down there. Then, about 11:00 o’clock, something 
like that, Hutchison said he was going to the lavatory to 
get a drink. I saw him go through the door in the hold 
that leads to this escape hatch. That is the last I saw 
him. He did not come back. I am not sure if I saw him 
at lunehtime. / came up this escape hatch for lunch 
about 11:30 or 25 minutes to 12:00. | am not sure if [ saw 
Hutchison for lunch. | wouldn’t swear to that. It could 
be possible that | inav have seen him for lunch. We 
turned to again and all went down again, except Hutchi- 
son, at 1:00 o’clock. | said 1 wondered where Scotty was. 
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I had no conversation with anvone concerning him at that 
time. All 1 did was make a remark, ‘‘I wonder where 
Scotty is.’? I don’t recall any remarks being made by 
any of the members of the gang down there. (R.T. pp. 
89-99; T.R. pp. 144-154.) In these particular escape 
hatches there are sometimes rails which I have desig- 
nated as ‘A.A.’ in this picture, the same as this; those 
bars go right across. These lines I have drawn indicating 
bars would bar entrance to the escape ladder. We had to 
climb over on other ships. I do not know exactly when 
Seotty was found. It was four or five days after the day 
I last saw him. I went and took a look down here (re- 
ferring to the ventilator shaft) where they found him. 
That ventilator shaft brings up air or allows cold air 
to get down in the hold. There is a ventilator up on top 
of the masthouse. I have never seen anv cover over the 
opening of the ventilator shaft on that ship. I have never 
been on vessels where there is a lack or absence of these 
particular rails guarding the ventilator shaft. There are 
alwavs bars guarding the ventilator shaft just hke there 
are in this particular picture here, Plaintiff’s Exhibit 2. 
They are all about the saine height; that is, a stanchion. 
There is a screen at the bottom of the ventilator shaft 
that allows the air to come up or go down in the hold. 
(R.T. pp. 100-103; T.R. pp. 154-157.) 

Tt was stipulated that the lines which Amundsen put 
on the photograph, Plaintiff’s Exhibit No. 2, to indicate 
the presence of bars on other vessels or some other vessel 
that he had worked on are the lines from the stanchion 
over to the bulkhead, identified as *‘A.A.’’ and the one 
directly below it also going to the bulkhead and identified 
as ‘‘A.A.’’ and that the other lines merely indicate the 
rails the witness was talking about that were surrounding 
fies ventilator shaft. (.T. pp. L06-107; T.R. pp. 1a8- 
160.) 
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It was also stipulated that all of the photographs, 
Plaintiff’s Exhibits 1 to 11, were taken at the same time 
up in Portland, Oregon; and that only one door goes into 
the part of the masthouse through which the men went 
in order to go to work by gomg down the escape hatch, 
fitceshartewith a ladder, il pel0o. WR. p. 161) 

It was stipulated that Plaintiff’s Exhibit + is the gear 
locker referred to in the Amundsen deposition located on 
the starboard side and that whatever is shown in there 
and other things described in the deposition were cus- 
toniarily stored in that Jovcker; and that Plaintiff’s Ex- 
hibit 6 1s the overhead screen referred to in Kalnin’s 
deposition. It was also stipulated that Plaintiff’s Exhibit 
No. 9 shows the escape hatch referred to in the Aimund- 
sen deposition going down to the hold where the men 
had been working and the ladder he testified they had 
used; and that escape shaft ladder is the samme one on 
which Mr. George Wise is standing on part of the escape 
hatch ladder in Plaintiff’s Exhibit No. 1; and that Plain- 
tiff’s Exhibit 10 is the ventilator shaft which has been 
testified to in the Aniundsen deposition, looking down to 
the screen, where Aiundsen testified the body of Hutchi- 
son was found; and that Plaintiff’s Exhibit No. 11 is a 
picture showing as much of the ‘Linfield Vietory’’ as 
sOurcan get in a side view. “(h.0> pp, 109-113; Tonia: 
162-164.) 

[It was stipulated that Plaintiff’s Exhibit 7 shows 
hatches No. 2 and No. 5 completely covered; and that the 
particular device that looks like an old-fashioned brass 
horn, a big one, is the ventilator up on top of the mast- 
house that Amundsen referred to on both the port and 
the starboard side; and that there are only three doors 
in the No. 2 masthouse, one on the starboard side and 
two on the port side. (R.T. pp. 111-112; T.R. pp. 162-163.) 
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2. The deposition of Kalnin was taken on May 17, 
eee (hep. 113; T.R. p. 164.) 

My occupation is seaman, winchman, bos’n and has 
been for, roughly, twenty years. I have been on practi- 
eally every type ship made during this time, passenger 
ships down to schooners. | have had occasion to be on 
several Victory ships. One was the ‘‘Linfield Victory’’. 
I was on it on April 24, 1951, as sailing bos’n. J knew 
Hutchison. He shipped in New York as an able-bodied 
seaman, maintenance. On April 24, 1951, we were in 
Baltimore cleaning holds, No. 3 hold; helped pick up the 
dirt and sweep up the hatch for the new cargo. There 
was Hutchison, four other sailors and myself down in 
that hold. I told them what to do and laid out the work. 
(R.T. pp. 114-116; TLR. pp. 165-167.) That was about 
8:00 o’clock in the morning and we turned to in No. 3 
hatch. The first thing we did there was open the aft 
section of No. 3 hatch. There is a ladder there and there 
is also a ladder in the midship house. You ean use either 
wav to go down that hold. We worked until 10:00 o’clock, 
stopped and went for coffee, and at 10:15 went back in to 
clean up again, finish the job; and worked until dinner; 
knocked off about ten to twelve. | observed Hutchison 
working in this hold (No. 3) until dinner time. He left 
to go up at dinner time, about ten minutes to twelve, the 
saine as the rest of the gang. I saw him once more after 
that, coming from the messroom. The next tine I ob- 
served him it was in Philadelphia when we found hin, 
before arrival in Philadelphia, on April 30, about six days 
later. | observed Hutchison in the No. 3 masthead. He 
looked to me like he was dead. He was down there. He 
was missed, but | figured he went ashore, as guys do 
when they want a day off or so, they just go ashore. 
Neither I nor any other person observed by ine made a 
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search; the only place we searched for him was in the 
forecastle and in the messroom; and when we didn’t 
find him in there, we just told the mate to hire another 
sailor, and we did, thinking he was left behind. I had 
been on the ‘‘Linfield Victory’? about four months any- 
heavy. (RD. gop 159-163; TOR. jopaelss-193.)  Plaaniaiess 
Exhibit No. 8 (a photograph) is the entrance to the ven- 
tilator shaft, where the railing is. You can easily see 
the stairway leading down to the hatches, down to No. 3 
hatches. This is the ladder on the left and the ventilator 
on the right. (Plaintiff’s Exhibit No. 2.) The ventilator 
is approximately 20 feet deep. Plaintiff’s Exhibit No. 6 
is a screen overhead of the ventilator. I was Hutchison’s 
superior or gave him orders. Roughly, he would make 
average wages about $270.00 a month plus anywhere from 
$80.00 to $100.00 a month overtime, which was an average. 
(RT. pp. 164-169; 'T.Rigpp. 193-198.) | signed on asia 
member of the crew in San Francisco. Hutchison got on 
the ship in New York. | didn’t see him sign anv articles. 
This deck alongside the hatch (access shaft) shown in 
Plaintiff’s Exhibit No. 7 is the main deck. The masthouse 
| have been referring to is on the port side of the ship. 
The masthouse doors are watertight. The door over on 
the right-hand side of the mast is the gear locker; keep 
vour extra wires and slings and stuff like that in there. 
The hold that the men were cleaning out on the morning 
] have referred to was the shelter deck, the first deck 
down from the main deck. The next deck below that is 
ealled the lower hold. Ronghly, all of us got down there 
at about the same time from the main deck but it only 
takes one man at a time on the ladder. Some went down 
through the masthouse and some went down through the 
aft part of the No. 3 (hatch). | didn’t go down. I could 
see everything from the deck. | was standing at the 
winches. | saw Hutchison go down in the morning. He 
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didn’t go down through the masthouse in the morning 
but he came up that wav at noontime. He came up 
through this ladder in the masthouse. In the morning 
I saw him go down. | was standing right there. There 
is a ladder which goes from the forward hatch coaming 
of hatch No. 3 down to the level of the shelter deck and 
there is also another Jadder at the aft coaming of hatch 
No. 5 which goes down to the shelter deck. Both of these 
ladders are vertical ladders exactly like the ladder which 
is shown in Plaintiff’s Exhibit No. 9. Some of the inen 
who were working down there with Hutchison went down 
the ladder in the shaft adjacent to the ventilator shaft 
and some went down the ladder which was right at the 
aft comming of hatch No. 3; both lead to the same place. 
I was still on deck until they all came up. (R.T. pp. 173- 
177; TLR. pp. 199-204.) Hutchison eaime out through the 
miasthouse and walked between the winches and one side 
to the messhall. | saw him come out of the masthouse. 
I wasn’t watching hin coming up the ladder. The only 
way he could have gotten up from the shelter deck to the 
main deck unless he came up on the other end, which 
he didn’t, was to come up this ladder in the shaft ad- 
jacent to the ventilator shaft. He couldn’t have come up 
any ladder except the one shown in Plaintiff’s Exhibit 2 
to come out of the masthouse door; he had to come up 
that ladder. When | saw him walk out of the masthouse 
door he walked aft, towards the messhall, along the star- 
board side of the ship. [ did not see hin in the messhall. 
IT saw hin on the companionway, coming from the mess- 
hall. Evidently he got there before | did. The messhall 
is the only place he could have been. [| didn’t see where 
he went after that. The other men who had been working 
down at the shelter deck level of hatch No. 3 went back 
to that part of the ship and continued working after 
lunch, 1:00 o’clock. We worked until three that day, fin- 
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ished the job. Hutchison was not down there at any time 
between one and three. When he didn’t show up at 1:00 
o’elock I took it for granted that he had gone ashore 
and that was the reason I didn’t conduct any search for 
him. As a matter of fact, | had the mate call the police 
department to see if he might possibly be in jail. When 
1 found out he wasn’t in jail I sent for another sailor 
to take his place. I gave testimony at a Merchant Marine 
Investigating Unit of the United States Coast Guard, at 
Philadelphia, Pennsylvania, on May 1, 1951. At that time 
T stated that I saw Hutchison at dinner time, but I didn’t 
stay long, coming out of the messroom, just had a bowl 
of soup, started out of the messroom. I didn’t see him 
anv more after that. The last place I saw him was in 
the messroom. His condition regarding sobriety was he 
was sober, slight hangover. On the day of the accident 
when | saw him [ came to the conclusion that he had 
been drinking but that all he had was a hangover. When 
! woke him up in the morning he was in the bunk and 
there were no bottles, and he was still feeling rough, 
that’s all. When I sav ‘‘feeling rough’’, I mean, you 
know, when a guy stays up late; it is his duty to go to 
work and he knew it and had to turn to. When I said 
he had a hangover I mean he was just feeling rough; 
could have been ont late, going around somewhere; when 
[ said he had a hangover | didn't use that word to convey 
the nnpression that he had been drinking the night before 
and had some of the results of it the next day; didn’t 
mean that he was drinking. I know he had been out late. 
Ie mentioned the fact he got in at four in the morning. 
He said, *‘f hate to work today but T have got to do it.’’ 
‘*Q. How often did the members of the crew, to your 
knowledge, use the ladder which was in the shaft immedi- 
ately adjacent to the masthouse ventilator shaft for the 
purpose of going to some deck below the level of the 


29 


main deck and for the purpose of coming up to the main 
deck fron a level below the main deck. A. That ladder 
is put there for the use—for that purpose—when people 
are working on the winches, they don’t want them to in- 
terfere with the winch drivers and get in the way and 
get hit.’’ They are used constantly, all the time, day and 
night, whenever they are working. Sometimes they work 
at night as well as daytime. Longshoremen use it all the 
time. The hatch was uncovered at the aft end of hatch 
No. 3 all during the day that I have been talking about, 
heaving dirt slings out, sweeping from the hold. (It was 
stipulated at this point that when the witness refers to 
dirt shngs he means a cloth or wire device in which the 
debris is placed, after being swept up in the hold, and 
then it is hooked together m some fashion and is hoisted 
out of the hatch by means of the winch; and then they 
send the empty sling down the same way, by means of 
the winch.) The ladder at the aft hatch coaiming of hatch 
No. 3 was available all during that day for the purpose 
of either going from the main deck down to the shelter 
deck or from the shelter deck up to the mam deck. The 
ladder in that hatch, meaning the ladder in the masthouse, 
is the one they used at all times when the hatch 1s open, 
so vou don’t get hit with the winches’ loads. The last 
time I saw Hutchison he was comme from the messroom 
in a passageway. He was still under cover inside the 
midship house. | didn’t see him at any time out on deck 
after lunch. ‘‘Mr. Gallagher. Then I said, ‘He said the 
reason he didn’t make a search was that he figured the 
man had just gone ashore’ to which Kalnin responded: 
‘which happens when you are alongside a dock’.’’ I 
looked in the messroom and in Ins room and he wasn’t 
there, and called the hospital and police stations and he 
wasn’t there, so we ordered another sailor. When Hutcehi- 
son was awakened in the morning he wanted to sleep in. 
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If I didn’t give him a good shake he probably would 
sleep in, wouldn’t turn to. I observed nothing in his con- 
duct that would lead me to believe he had been drinking. 
With respect to the ladder located in the masthouse, go- 
ing down from the main deck (to) the shelter deck, that 
was used frequently. (R.T. pp. 181-192; T.R. pp. 206-217.) 

3. Castle’s deposition was taken September 20, 1952. 
Hews jlamiiti’s son-in-law (1 je 92: TR. Jie) 

] am a merchant marine officer and have held an un- 
lunited master’s license, in steam, any tonnage, any ocean, 
for mine yeas. (lied. pp. 192-195; TLR. pp. 216-2157 
have served aboard nearly every type of vessel in the 
American merehant marine excepting the vessel in ques- 
tion in tlis case, a so-called Victory ship. | was aboard 
the ‘‘Linfield Victory’’ in San Francisco. (R.T. p. 196; 
Hei. p. 219.) Tam familiarewathethe Victory ship “Uine 
field Victory’’ in the respect that I went aboard her in 
the latter part of May, 1951, in San Francisco. The chief 
officer, the same mate that was on there when the accident 
occurred, was aboard the vessel. We went to the No. 2 
raised deckhouse. He showed me this ladder and trunk 
on the port side and explained how the body was found, 
the position in which it lay. I made an examination of 
the inasthouse and the area surrounding it. 7 went up 
and down the ladder several tumes and looked down the 
trunk and looked about the interior of the masthouse. The 
mate and I closed the masthouse door to see just how 
dark it was in there. It was quite dark and this was in 
late forenoon. ‘*Q. Did von note any sereen or other 
protective covering surrounding the ventilating shaft? 
A. There was no screen over the ventilating shaft at all. 
It was open on the top. ‘Phere was a broken screen on 
the bottom, the hold end of it, the lower end.” ""Q. By 
Mr. Wise: Did you have an opinion as to whether this 
area constituted a safe place to work? <A. IL have an 
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opinion, ves. Q. By Mr. Wise: What is that opinion? 
A. My opinion is that with proper illumination or with 
the doors wide open so that davlight could get in, it would 
be safe enough to work in the area mentioned, in the 
amecmmonethe masthouse.’’ (R.T. pp. 196-201; TR. pp. 
202223.) 

4. John Hutchison, brother of the deceased, testified 
as follows: 

On May 27, 1951, Mr. Simpson and I together visited 
the ‘Linfield Vietory’’. After hoarding the ship I went 
into the area where my brother was found. In the space 
that has been described as the masthouse, I saw the ladder, 
the rail, the ventilating shaft and the door. We had the 
masthouse door opened and saw that there were no light 
fixtures or evidence of anv light in there. I went inside 
that masthouse, in the morning, before noon. It was a 
bright day. We opened the door to get in. We closed 
the door after we went in. | did not see around: no light 
on. I could not see inv hand before inv face at two feet 
when the door is closed. There was no window or transom 
or skvhght in the masthouse. No hght was seen coming 
in through the crack of the door. It was absolute darkness 
when the door was closed. I had to go through the door 
to get in so I saw inside that masthouse when the door 
was at least partly open. I saw into that masthouse when 
the door was fully open, practically when I am at right 
angles to the masthouse. ‘'Q. Couldn’t vou see around 
pretty well when the door was open when you were in 
the masthouse? Couldn’t vou see around the mashouse 
all right? <A. As soon as your eves become accustomed 
to the relative darkness inside coming from the sunlight 
outside, it was easv to see,’’ [ mean it was hke any en- 
closed room when vou open a door and vou are coming 
in from a bright light, vou have to get accustomed to the 
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darker hight. I was in all parts of the particular section 
of the masthouse. I saw ladders. When the door was 
closed | could not see them. When the door was halfway 
open | could see them; any light would show the ladders. 
T did not see any electrical conduits on the wall or ceiling 
of that masthouse. (R.T. pp. 350-356; T.R. pp. 28322508) 

». George EK. Wise, one of plaintiff’s attorneys, testi- 
fied as follows: 

On May 10, 1952, Plaintiff’s Exhibits 1 through 11 were 
taken in my presence aboard the ‘‘Linfield Victory’’ in 
Portland, Oregon. Directing my attention to Plaintiff’s 
No. 3, it shows the door open; Mr. Ackrovd, the pho- 
tographer, had his floodlight run on a ladder, which was 
inside of the masthouse, and he was standing on some- 
thing; he took it slanting down from outside. Directing 
my attention to Plaintiff’s No. 1, the photographer used 
the same floodhght for the purpose of taking that picture. 
At the time Exhibit 3 was taken I was standing outside 
of the door in the deck portion. There was a floodlight in- 
side. I stood outside of that door before any floodlight 
was in there and before any artificial illumination was in 
there and looked inside the masthouse. This was in broad 
daylight. 1 can’t tell von in terms of feet how close I 
was standing to the open door. | either opened the door 
invself or one of the other gentlemen did. When I opened 
the door I looked inside the masthouse. Standing outside 
with the door open in broad dayhght, without any other 
kind of hght inside that masthouse, I think it would be 
like looking into a closet with the door open. You could 
make out the fact there were things in there, probably 
make out the rough outline of these things. It would be 
looking from the outside Heht nto a dark area. It is my 
testimony, as a fact in this case, that with the masthouse 
door open and standing outside on the deck in broad day- 
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light, I could see there were these things in there; not 
clearly like von can see it here (in the photograph); as 
I say it is like looking from the outside into a closet. 
You will see what is in there generally, but you won’t see 
itelearly, as if you have a light on it. *Q. Jt is your tes- 
timony, Mr. Wise, that a door which is not inside of a 
room, now, and you are not going into a closet, vou are 
going from broad daylight through a door which has 
the natural diffusion of hght, you recognize that, don’t 
vou? A. Yes. Q. Is it vour testimony under oath, Mr. 
Wise, that standing out here vou were unable to see 
clearly these pipe railings, the stanchion and the fact 
there was a ladder in that escape hatch? Will vou please 
answer that ves or no? A. I can’t answer it ves or no, 
because I don’t know what you mean bv the word clearly. 
Tf it is as clear as this, no (indieating).’’ |! think I have 
said I could see these items in here, but not clearly (in- 
dicating). ‘‘Q. Well, were vou able to see that there 
were pipe railings around an opening in the deck, to wit, 
this ventilator shaft? A. Yes, I think vou could see the 
pipe railings.’’ | think T saw the pipe railings before I 
went in there but | ain not sure just whether IT did or not. 
My best recollection would be that, as I say, not clearly 
as vou would see them here, but you could see them: 
could make them out. There was no difficulty about my 
eyesight telling me, before I walked in, and without any 
light, just from the light that came from broad daylight 
through this wide open door, that there were pipe railings 
around the ventilator shaft; | could see those. T had no 
difficulty in making out that there were pipe railings 
there. (R.T. pp. 130-137; T.R. pp. 168-174.) *‘Q. T am 
not asking you what you specifically remember. J am 
asking vou, Mr. Wise, if you testify, as a fact. here 
under oath, before this jury, that standing outside the 
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masthouse, close up to the door, with the door wide open, 
vou could not see that there were two shafts in that mast- 
house, two openings in the deck? A. Well, I don’t re- 
meinber looking specifically to see whether there were 
two openings or a ladder, or anything hke that. I don’t 
have any recollection of seeing them prior to the time 
we started looking for them when we went inside.’’ (R.T. 
pe isee HIRO pp. 7-175.) When! stood outside of@tice 
masthouse on the deck here, there was nothing to prevent 
whatever light there was from getting mto the masthouse. 
Whatever amount of natural ight in broad davlight would 
go through this masthouse door, when it was opened, was 
inside the masthouse when I stood out there and looked 
in. **Q. Now, I want to ask vou again: Is it your posi- 
tive testimony that there was not enough hght in broad 
davlight, going through the doorway, wide open, to en- 
able vou to see two openings m the deck of that mast- 
house? Please answer that yes or no. A. No. Q. You 
eould not see it? A. That is not what I said. I sav it 
is not my positive testunony. In other words what I said 
was I don’t recollect looking at these shafts.’’ ‘*Q Elim- 
inating everything excepting the natural light, which was 
present there all around that masthouse on the day vou 
were there in broad daylight with the door of that mast- 
house open, standing there at the door, could vou, with 
vour degree of visibility, see with just that hght open- 
ines in the deck of the masthouse? Yes or no. A. L think 
my answer would be ves, Mr. Gallagher.’’ (R.T. pp. 
139-141; T.R. pp. 175-177.) Tt was about three feet froth 
the doorway into the masthouse to the stanchion which was 
at the corner of the guard rails around the ventilator 
shat. (fe p. 43: T.R. pp. 177-178.) Before Isvent@m 
(the masthouse) | could see these pipe rails and that 
stanchion was there; generally what vou see here, but not 
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as clearly as this (referring to photograph). I doubt 
that vou could see a ladder here. ‘‘Q. Do you remember 
that you were not able to see the ladder, Mr. Wise, and 
is it your testimony under oath that standing outside you 
could not see the ladder? A. All | can say is that I 
don’t recall seeing the ladder when IT looked in.’’ T am 
not testifving that I looked in the direction of the ladder 
and failed to see it; | am not testifving that I saw it; 
I mean I just don’t recollect seeing it when I looked in, 
but I could see there was nothing on the floor and see 
the pipe railings. I just don’t recollect having looked at 
that specific location before | walked in the masthouse. | 
just don’t remember one way or the other. On the day 
when I was up there and these pictures were taken, the 
hateh was completely covered and closed over. (R.T. pp. 
143-148; TLR. pp. 178-182.) 1 didn’t bring this floodlight 
that shows in the locker on the starboard side of the mast- 
house with me and the photographer didn’t bring that 
either. That is the one that shows in Plaintiff’s Exhibit 
+. That was there when the locker was opened up for me 
on my visit to the vessel. (R.T. pp. 153-154; T.R. pp. 187- 
188.) 

6. Lorkan Crawford testified as follows: 

I am president of Crawford Nautical Schools and Craw- 
ford Nautical Advisors, and principal of Crawford Nau- 
tical Schools. (R.T. p. 202; T.R. p. 224.) 1 obtained a 
master’s license about 40 vears ago. I have never had 
any professional experienve with Victory ships. I have 
been aboard Victory ships and am familiar with their 
construction and design. (Note: All of this witness’ 
testimony with respect to alleged customs or practices 
and with respect to what he had observed on ships was 
admitted over objection of defendant.) In the course of 
my experience aboard ships I have had occasion to observe 
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or know there was a custom with regard to accounting for 
men. (R.T. p. 205; T.R. p. 226.) To the best of my knowl- 
edge such a custom was in effect on April 24, 1951. That 
eustom was to account for the working hours and places 
of each member of the crew at all times. There was a cus- 
tom to account for men who were missing. To the best of 
inv knowledge that custom was in existence on April 24, 
1951. The eustom was to determine when a man was as- 
signed to any particular work that he performed that 
work so that an accounting could be kept in a logical way 
of his man hours. If a man were missing there was a 
custom for ascertaining his whereabouts. To the best of 
my knowledge that custom was in existence on April 24, 
1951. The reason I qualified inv answer is that | teach 
these men on ships, and in 1951, | was so employed and 
not actually on a ship. Therefore, my knowledge of the 
custom necessarily would be by study and hearsay. 1 tell 
von about the custom as it is imparted to me from the 
men who execute the custom. The custom in the ease of 
a inissing inan is that his unmediate superior reported to 
his tmmediate superior or executive of the particular de- 
partment, deck, engineer or steward; that executive of the 
department then institutes a search, to determine the 
whereabouts of the missing man, if that is possible. That 
search would necessarily include an imspection of the 
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man’s living quarters, eating quarters, and working quar- 
ters on the vessel, but should perhaps include every por- 
lion of the vessel. In the course of my experience I have 
observed a custom or know of a custom with respect to 
the dlumination of work areas aboard a slip, such as a 
masthouse. That custom is to thoroughly illuminate any 
area in which a man or men are working. Plaintiff’s 
KXxhibit No. + is a masthouse. This portion you are now 
pointing to at the upper center of Plaintiff’s No. 4 is the 
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cow] of the ventilator. **Q. Showing you Plaintiff’s No. 
¢, I ask vou how far down does such a ventilator go. 
A. The cowl should end at the top of the masthouse. 
The ventilator shaft continues to the compartments to be 
ventilated. Q. Directing vour attention again to Plain- 
tiff’s 4, with this open hatch door, I ask vou, can vou 
see the ventilator shaft? A. Yes. Q. Where is it? 
A. There (indicating). Q. It that an open ventilator 
shaft? A. No.’’ These particular hars marked on Plain- 
mir cmishibit No. 2 as ‘rails’ are cuard’ rails. In the 
course of my experience, | have never seen rails pro- 
jecting or going across that area (identified as ‘‘AA”’, 
‘‘AA’’, In the course of my experience I have seen other 
protective devices such as these guard rails around the 
ventilator shaft. I have seen «@ heavy sereen which e.- 
cludes the danger; tt would exclude a dangerous area when 
there was an area of access immediately close to it or in 
the vicinity. That screen would be located where the 
guard rails are now. Several hundred of the Vietory-type 
vessels were built by the United States of America during 
the last war. I have been aboard approximately five of 
them. I did not go imto the masthouse on each of those 
five. (lw. L, pp. 209-216: T.R. pp. 2295235.) The tase time 
I acted in any capacity as a member of a crew or a 
licensed officer on any ocean-going vessel was about Jan- 
uary of 1943. I have not been emploved in any capacity 
aboard any ocean-going vessel sence January of 1948. 
(Geel. 218-219: TLR. p. 237.) 

7. Emma Hutchison, plaintiff, testified as follows: 

J am the widow of N. P. Hutchison. He and I were 
married November 4, 1940. He was a steel worker or iron 
worker on construction iron work, also worked in the oil 
fields, and was a seaman. He began to work as a seaman 
in 1943. He worked as able seaman, boatswain’s mate and 
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mamtenance man on cargo ships. I last saw him about 
Marche 195i. (Ra pp. 300-302; TR) pp.9258-259.)) On 
April 24, 1951, my husband was 44 and I was 53. Mir. 
Hutchison contributed to my support. Whenever he came 
off a trip he would give me around seventy-five percent 
or thereabouts of his money; he kept the rest: and we 
decided where to put it and what to do with it. We dis- 
posed of it, in the bank or whatever we wanted to do 
with it, dake any other fonily does. (R.T. pp. 304-306; TLR. 
pp. 261-262.) (There is no testimony whatever with re- 
spect fo how much of the ‘ 

‘‘or thereabouts’’ take-home pay was used by or reason- 
ably or otherwise required for Mrs. Hutchison’s support 
and maintenance.) Neither Mr. Hutchison nor I had any 


‘around’’ seventy-five percent 


relatives or friends in Baltimore, Maryland. Prior to the 
time | married Mr. Hutchison I had been married to a 
man named Melee, who died. I have five living children 
as a result of the marriage to Mr. McKee. I have said 
Mr. Hutchison had been a steel worker; he was a struc- 
tural steel worker; worked not only on the ground but high 
up on the buildings in the course of construction. (R.T. 
pp. 307-308; T.R. pp. 264-265.) 

Plamii ‘selixhibite17 (Rb. p. 304s TR. pa262 aa 
the Joint Federal Income Tax Return of plaintiff and her 
husband for the calendar vear 1950. This exhibit shows 
total gross earnings by Hutehison as $4705.96, with in- 
come tax withheld at the sonree in the sum of $581.65. 
Therefore, the total **take-home’’ earnings of the deceased 
for the entire vear 1950 was the sum of $4124.31. Sev- 
enty-five percent of this ‘take-home’? pay is the sum of 
$3093.23. Multiplying $5093.23 by nineteen vears, the 
full life expectancy of plaintiff, results in the total sun 
of $58,771.37. (There is no evidence showing that Mr. 
Hutchison was employed or earned any money whatever 
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during 1951 up to the time he was employed by appellant 
On Aymil 17, 1951.) 

emuft’s Exhibit 15 (RT. p. 300° T.R. pp. 257-258) 
consists of log entries from midnight, April 16, 1951, to 
midnight, April 30, 1951. On the page for April 23, 1951, 
with reference to ‘‘lookouts’’, it appears that Hutchison 
was on duty as a lookout, and presumably awake, from 
mcmeihiea pri! 22, 1951 to $:00 am, Atri) 23, 1951. The 
pages for April 24, 1951, show that the weather conditions 
were clear at Baltimore, Marvland, from 1:00 a.m. to mid- 
night, with the exception of high, thin clouds at 4:00 p.m. 
Presumably, there being no evidence to the contrary, the 
sun was shining at Baltimore, Marvland, from sunrise 
to sunset on said date. Said pages also show that steve- 
dores were working in the No. 1 and No. 4 holds and 
that at 8:00 a.m. the crew turned to cleaning holds. (Ob- 
viously referring to hold No. 2 where Amundsen testified 
he worked and that Hutchison worked: and to hold No. 
3 in which Kalnin testified that Hutchison had been work- 
ing before Kalnin saw him come out of the masthouse door 
at about ten minutes to 12:00 A.M. on said date.) The 
log entry in Apri 24, 1951, also shows that at 5:15 p.m. 
‘Olive Kupau, A.B., reported for duty’’. 

Defendant-appellant produced the oral testimony of 
two witnesses, Webb and Dver, with respect to the sub- 
ject matters of lability, contributory negligence and negli- 
genee on the part of N. P. Hutchison as the sole proxi- 
mate cause of his injuries and death. The substance of the 
testimony of these witnesses is as follows: 

(a) Webb. My occupation is marine survevor and has 
been around nine years, emploved by United States Sal- 
vage Association, the headquarters of which are in New 
York City. I] was present aboard the ‘* Linfield Victory”’ 
at the time Mr. George Wise, one of plaintiff's attorneys. 
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went aboard. Walter Haines and a photographer were 
with the party. Walter Haines is a marine surveyor in 
Portland, Oregon. It was 10:00 aan. on May 10, 1902, 
a clear day, when we went aboard. I and Mr. Haines, in 
conjunction with each other, measured the openings gomy 
down in the forward end of No. 3 hold and the after end 
of No. 2 hold on the left-hand side, looking forward; 
measured the stanchion, the pipe railings and other mat- 
ters 7m and about the masthouse. The diagram prepared 
by Mr. Haines (Plaintiff’s FExhibit 12) shows various 
measurements. They appear to be the measurements | 
and he took at the time. At the time we took these meas- 
urements we were inside the portion of the masthouse 
where the ventilator shaft and the escape shaft are located 
on the port side of the masthouse No. 2. The access door 
which is shown here in Plaintiff’s Exhibit No. 3 was both 
opened and closed when | and Mr. Webb were in there 
taking these measurements. While it was opened I took 
measurements and made notes of them. While the door 
was opened | did not have any difficulty in seeing the 
figures on the rule or seeing any of the devices in and 
about the upper area of the masthouse. *'Q. State whether 
there was or was not any artificial illmnination inside 
the masthouse when vou had the door open and you and 
Mr. Haines were measuring these things and making 
vour notes? A. As far as IT can remember—I have no 
notes on that—there was a cluster light or a eargo light 
that was dropped down there during that period of time’’; 
down into No. 2 ventilator. (The cluster light and the 
No. 2 ventilator referred to are shown in Plaintiff’s Ex- 
hibit No. 10.) Up on top, in the masthouse ttself, while 
making my measurements, | had only the ghts from the 
cowling ventilator and the door. We asked to have hghts 
put in there during the time of our survey. In that mast- 
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house, with the door open and without artificial ilumina- 
tion, vou could see vour protective hand rails, your open- 
ing and your ladder leading down into the forward end 
of No. 3 hold. There was no difficulty about observing 
thoses things without artificial illumination. There was 
some light inside the masthouse when the door was 
closed when there was no artificial illumination in there 
on that dav. That lhght came from the ventilator, the 
same ventilator cowl that Captain Crawford deseribed. 
My deseription of that ventilator shaft, from having ob- 
served it personally, would be very near the same as his. 
There was nothing other than a hollow tube with a wire 
sereen on both tanks. (Sic: obviously an error of the 
court reporter. The word ‘‘tanks’’ should be ‘tends’’.) 
The only thing to restrict the incoming of light from the 
outside would be the screens. I closed the masthouse door 
at a time when there was no artificial illumination in 
there. When I did close the masthouse door, and with- 
out any artificial ilumination inside the imasthouse, I 
eould see with just the daylight that caime through the 
ventilator cowl vour (the) opening and vour (the) hand 
rails way down im the hold. I could see the top of the 
ladder. I could see the hand rails or guard rails around 
the ventilator shaft without any difficulty at all. L do 
not mean by that, that the hght on the inside was the 
saine as the light on the outside. It is mv testimony that 
the light inside was diminished and in order to do my 
surveying properly 1 needed light. When I was up there 
1 observed an electrical apphance outlet, which is plugged 
in, right alongside the jumbo boom, on the after bulkhead 
of the masthouse. (R.T. pp. 232-238; T.R. 232-254.) 

(b) Dyer. I live in Portland, Oregon. | ai em- 
ployed by Pacific-Atlantic Steamship Co. as imarine su- 
perintendent. In that capacity I have charge of, inso- 
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far as operation of vessels may be concerned, maintain- 
ing, storing, repairing and general navigation. I am and 
have been fully licensed as a master mariner since 1926. 
IT am or was famihar with the steamship ‘‘Linfield Vie- 
tory’? in 1951. That vessel was owned by the United 
States of America, Department of Commerce, Maritime 
Administration. It was bare-boat chartered to Pacifice-At- 
lantic Steamship Co., including the period of the month 
of April, 1951. The vessel was in the process or course of 
an intercoastal vovage when it was in Baltimore, Mary- 
land, in April, 1951. In cases of that kind, shipping arti- 
cles are required to be signed by the master and all mem- 
bers of the crew who are members of the crew for such 
a vovage (intercoastal). The photostatic copy of shipping 
articles I have in my hand is a photostatic copy of regular 
intereoastal shipping articles involving the period men- 
tioned. Those articles (were) opened in Portland, March 
10, 1951 and were closed at San Francisco on May 28, 
1951. The object which appears in the lower right-hand 
corner of the space just inside the open locker door on 
Plaintiff’s Exhibit 4, a photograph, is a portable cargo 
light. The object immediately below the arrow, identified 
as ‘'E.0.’’, Plaintiff’s Exhibit No. 7, is a marine outlet, 
an outlet for an electric current for plugging in lights. 
In the event it is dark anv place in a hold or in a mast- 
house a cargo hght may be used for the purpose of supply- 
ing artificial illumination; that is their purpose. It is the 
right of any member of the crew to take such a light and 
use it in case he desires to do so; we have no restrictions 
on their use of the lights. Requisition No. 1, dated March 
9, 1951, shows that there were 22 eargo lights on hand 
on the vessel on that date. The licensed officers ordered 
an additional four. These four lights referred to in the 
requisition were delivered to the vessel before the coin- 
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mencement of that voyage. I have been m masthouse No. 
2 of the ‘‘Linfield Victory’? and in the masthouse No. 2 
in many other Victory ships. Paeific-Atlantie Steamship 
Company handled for the United States Government, so 
far as shoreside business was concerned, 36 or 37 Victory- 
type vessels, besides six that we purchased outright. We 
had five or six under bare-boat charter. The others were 
operated by the Government under this general agency 
agreement for operation for the Government. In those 
cases, where the Government retained the mght to op- 
erate the ship and my company acted merely as general 
agent, I went aboard those ships; I visited them fre- 
quently. [| have been present quite frequently while Coast 
Guard inspectors were inspecting Victory ships, sometimes 
in Portland; sometimes Seattle. I have seen it done both 
places. In the course of the inspections made by the Coast 
Guard inspectors, their inspection includes the entire 
vessel, all cargo spaces and masthouses, with the exception 
of the double-bottomed tanks or fuel oil tanks. Those are 
not in the masthouse. In all of the Vietory ships that | 
have seen, I have not seen any which were any different 
than the No. 2 masthouse as shown m these photographs 
taken of the ‘Linfield Vietorv’’. With reference to these 
shafts, I see in this picture here, Plaintiff’s H|xhibit No. 
1, where there is a steel plate which goes across the top of 
the sheet of steel which separates these two shafts. This 
picture (Plaintiff’s !xhibit No. 10) shows a view down the 
ventilator shaft in No. 2 masthouse. With reference to the 
sereen down at the bottom of that shaft, it leads to the 
No. 2 lower hold. No. 2 lower hold would be the hold which 
is covered by the hatch covers immediately forward of the 
masthouse as shown in Plaimtiff’s l!xhibits 7 and 8. If vou 
eut out this screen (referring to the sereen at the bottom 
of the ventilator shaft) there would not be any obstruction 
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whatever between the hottom of the ventilator shaft and 
lower hold No. 2. ‘‘Q. Now, Captain, there has heen 
some testimony here by the boatswain to the effect that 
the after portion of Hatch No. 3 was uncovered on April 
94. 1951, at the time when Mr. Hutchison and other men 
were working down there in the lower tween deck, in Hold 
No. 3, and that the winches were being operated to take 
out dirt slings. Now, under those circumstances, Captain, 
where does the nan operating the winches stand? Would 
he be back here at the winches, immediately at the after 
end of Hatch No. 3? A. He would be on the after end 
of Hatch No. 3 facing the masthouse. Q. Facing Mast- 
house No. 2? A. Yes. Q. Does the expression ‘J am 
standing by the winches’ what does that mean? A. It 
means he would be standing by the throttles of the 
winches. There are two winches, operated by one man. 
Q. So he would be A. Controls would be together 
in the center of the hatch. Q. He would be operating 
the winches then? <A. Yes.’’ If a man is standing 
at the winches, at the after end of hatch No. 3, he would 
be facing forward. The entire deck forward of the 
after end of hatch No. 3 would be visible to him. The 
door to that portion of the masthouse containing the 
ventilator shaft and the escape shaft would also be visible 
to such a man. A man walking on deck and approaching 
the door to that masthouse would be visible to the in- 
dividual who is standing at the winches. I have been 
on board the ‘‘Linfield Vietory’’, recently in Oakland, 
about the middle of August, 1955. The vessel was 
docked at the Oakland Army Base. The United States 
is now operating that ship. My company is acting as 


eveneral agent for it. | went in masthouse No. 2 on the 
oceasion in the mddle of August when I was up there 
in Oakland. The inside of the masthouse was no differ- 
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ent in the slightest particular than indicated in these 
photographs on the board, so far as physical appearance 
is concerned. (Plaintiff’s Exhibits 1-11, inclusive, all of 
which had been thuimbtacked to a blackboard.) The in- 
side of the inasthouse was the same as it was from the 
tine we took delivery of her. That vessel had been in- 
spected by Coast Guard inspectors since April, 1951, at 
the regular annual inspection. While she was laid up in 
fleet reserve they wouldn’t hold the inspections, but she 
was re-inspected when we took her out early this year. 
When vou climb down this ladder where Mr. Wise ap- 
pears in Plaintiff’s Exhibit 1, and vou want to go into 
the deck immediately helow the main deck or the deck 
immediately below the last one mentioned, to wit, two 
decks below the main deck, vou get from the ladder into 
the hold by a door opening at the side; a man who goes 
down would step on a plate at the particular deck level 
he would want. There 1s a door that opens and vou 
walk into the particular hold. The after section of hatch 
No. 3 was open on the day when J examined the ‘‘ Lin- 
field Victory’’ in the middle of August, 1955, at Oakland. 
The vessel, so far as hatches were concerned, was in the 
same general condition, the physical layout, as in 1951. 
The hatches and the size of the holds and so forth were 
the same. With the after section of hatch No. 3 removed 
I could see some light coming through the door openings, 
that I have referred to, leading from the lower holds into 
that escape ladder shaft. On the day when I examined the 
‘‘Linfield Victorv’’ it had these ventilator cowls on the 
masthouse. I went inside masthouse No. 2. I closed the 
door and dogged it down. That door can be dogged or un- 
dogged either from the outside or the inside. A dog is 
just an iron rod wiich is hinged or swiveled at one end. 
You just take hold of it and pull it down and it goes 
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against a wedge shaped piece of metal and that pressure 
pushes a door closed so that it 1s watertight. I went in 
there and dogged (the door to) that portion of masthouse 
No. 2 containing the ventilator shaft and the escape shaft 
referred to in these photographs. It was a clear day. 
When I went inside, with the door closed, there was hght 
which came in through the ventilator cowl. It was quite 
light. There was ample to see your way around. I could 
see the stanchion, the pipe railings, the ladder and that 
there were two shafts there, very plainly. I also went 
inside the masthouse with the door open. ‘‘Q. And what 
was the condition of visibility in there with reference to 
whether you could or could not read ordinary news- 
paper print? A. Well, | helieve that I could have 
read print inside as well as out, provided I had my 
glasses.’’ The ship was operated by the Governiment. 
All of these things I testified to have reference to physi- 
cal things I sav | observed when I went in that masthouse. 
IT understand, of course, that if I have testified to anything 
which is not true, it would be a very simple matter for 
the proper authorities to check up on me by goimg into 
that masthouse themselves. I realize that my testimony 
about the condition of visibility inside that masthouse 
relates to a material fact in this case. There was no 
custom that I know of, in April, 1951, with reference 
to searching a ship for a man, not on articles, who fails 
to show up at the appointed tine for his job, when the 
ship is tied up at a dock in any city in the United States. 
1 have never heard of any such thing. When seamen are 
not on articles they can quit any tnne they want to. 
“@) Ther just walk off and sayenothing? A. Well} 
they come back to claim their pay. But that is quite 
often what happens. They will just walk off and come 
back later, or come back to the office and claim their 
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pay.’’ The log entry in Plaintiff’s Exhibit 15 under date 
of Tuesday, April 24, 1951, ‘£1715 Olive Kupau, A.B. re- 
ported for dutv’’ means that at 5:15 p.m. on that day 
an able-bodied seaman named Kupau reported for duty. 
“‘Q. Captain, it appears here in the record that Ernest 
Kalnin, the boatswain, gave testimony at an_ investi- 
gating unit of the Coast Guard at Philadelphia, on May 
1, 1951. I would like to ask vou, Captain, whether that is 
the same branch of the Government I am talking about, 
the Coast Guard, the same branch of the Governnent of 
the United States as conducts the inspection and certifi- 
eation of vessels of the type of the ‘Linfield Victory’? 
A. That is correct.’’ With reference to these other Vic- 
tory ships that my company owns, and those which it has 
operated under bare-boat charters, and those with refer- 
ence to which it has acted as general agent for the United 
States, each and every one of those ships was inspected 
and a regular certificate of inspection issued for eaeh and 
every one of thei by the Coast Guard. ‘'Q. Did 
all of these inspections oceur at either Portland or Se- 
attle, or were they inspected at tunes throughout the 
United States? A. Oh, they were inspected at times 
throughout the United States, wherever Q. So there 
would be many different inspectors who inspected and 
passed these vessels? A. Wherever the certificate ex- 
pires, there vou have to have 
has to be inspected.’’ 

(The following testimony of Dver was given on cross- 
exaniination.) I have never tried to read a newspaper in 
that masthouse, even with my glasses. You call mv at- 
tention to Plaintiff's Exhibit No. +, the starboard side of 
the imasthouse. From the very top, this is a cowl for the 
starboard ventilator shaft. That shaft goes down to the 
lower hold, the same as the one on the port side. Looking 
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in there is something which blocks that off; bulkhead. 
This shaft is not like this one here, indicating Plain- 
tiff’s Exhibit No. 1. The starboard shaft is not avail- 
able from this end. In my experience I have never at 
any time seen a screen or a grate of any kind over the 
head of a ventilator shaft on a Victory ship. I have never 
seen them on any other kind of ships. Referring to Plain- 
tiff’s Exhibit No. 4, the masthouse on the starboard side, 
| pointed out a cargo light. That particular object there 
is a portable cargo light. If a seaman wanted to use a 
portable light in masthouse No. 2 on the port side he 
would connect it at this outlet right here, this place 
marked on Plaintiff’s Exhibit No. 7 as ‘‘Electrical Out- 
let.’ If a person wanted to use this hight inside of mast- 
house No. 2 on the port side he could not close that door 
and have a cord go through that dogged door. ‘*Q. A 
last question, Captain: When you were in masthouse No. 
2 on the ‘Linfield Victory’, with the door closed, was the 
ght on the inside the same as the light out on the deck, 
without a covering? A. You mean was— Q. Was the 
illumination as bright? A. Oh, no, naturally it couldn’t 
be. Q. With the door open was it as bright? <A. No.’’ 

(Re-direct Examination) There was no way for any 
seaman or anybody else to get into that portion of mast- 
house No. 2 where the ventilator shaft and the escape 
shaft were located, from the main deck, without opening 
the door and walking through it; that 1s the only access. 
On these Victory ships there are ladders at the forward 
and after hatch coamings of hold No. 3. It would be 
perfectly possible for a man to go from the deck down 
such a ladder to a lower hold, and then walk through the 
door at the forward bulkhead of hold No. 3 and go from 
there up the ladder, in the escape shaft; he could come 
down one way and go up the other. After he came up 
this ladder, the only way he could get out of the mast- 
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house would be to either walk through an open door or 
open the door and walk out. (R.T. pp. 474-502; T.R. pp. 
309-331.) 

The questions involved are the following: 

1. The court erred in denying defendant’s written mo- 
tion to strike the matter contained in Paragraph [X of 
the First Amended Complaint; said written motion having 
been filed in October, 1952; and erred in denying defend- 
ant’s oral motions, during the course of the last trial, 
to strike said matter. 

2. The court erred in denving defendant’s motion for 
a directed verdict with respect to the matter set forth in 
Paragraph IX **That defendant Pacific-Atlantic Steam- 
ship Co. and its employees were further neghgent in fail- 
ing to search for and discover said deceased Nathanael 
Patrick Hutchison at the bottom of said ventilating shaft 
in said injured condition until six davs after said fall, 
to-wit, on the 30th day of April, 1951, after said steam- 
ship had proceeded to and was in the Port of Philadel- 
phia, State of Pennsvlvania.”’ 

3. The court erred in permitting the plaintiff to in- 
troduce irrelevant, immaterial, impertinent, and passion 
and prejudice arousing evidence upon the subject of de- 
fendant’s failure to search for and discover Hutchison at 
the bottom of said ventilating shaft in an injured condi- 
tion prior to his death. 

+. The court erred in denving defendant’s oral mo- 
tions to withdraw the subject of defendant’s failure to 
search for and discover Nathanael P. Hutchison in an in- 
jured condition and prior to his death from the considera- 
tion of the jury. 

do. The court erred in denving defendant’s motion for 
a directed verdict. at the close of the evidence offered 
by the plaintiff, with respect to the claim or count desig- 
nated as the ‘‘Second Cause of Action’’ in the first 
amended complaint. 
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6. The court erred in each and every ruling, order, 
decision or action adverse to the defendant, appearing 
within and shown by the matters and things included 
within defendant’s designation of the record on appeal; 
and in this respect, defendant contends that none of said 
rulings, orders, decisions or actions was invited, encour- 
aged, or waived or consented to at any tine or in any 
manner whatsoever or at all, by reason of any act or 
omission of defendant. 

7. The court erred in denying defendant’s inotion, at 
the close of all of the evidence, for a directed verdict in 
favor of defendant with respect to the claim or count 
designated as the ‘‘Second Cause of Action’’ in the first 
amended complaint. 

8. The court erred in denying defendant’s motion for 
judgment notwithstanding the verdict with respect to the 
clain designated in the first amended complaint as the 
‘Second Cause of Action’’; and in its ruling denying 
defendant’s alternative motion for a new trial with respect 
thereto; and there was an abuse of judicial discretion in 
the ruling of the court with respect to said alternative 
motion for a new trial. 

9, he court erred in refusing to give to the defendant 
reasonable time and opportunity to assign as error the 
giving of, and the failure to give, instructions in that de- 
fendant’s attorney was arbitrarily denied a reasonably 
sufficient time and opportunity to state distinetly the 
matter to which the defendant objected and the grounds 
of its objections. 

10. The evidence is insufficient to support the finding 
of the jury that at the time Nathanael P. Hutchison 
suffered the personal injuries from which he died the 
said Hutchison was acting or engaged in the course of his 
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employment. 
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11. The evidence is insufficient to support a finding 
that there was an insufficiency in the apphances in and 
about the ventilator shaft referred to in Paragraph VIII 
of the first amended complaint or that, in this respect, 
there was a failure on the part of the defendant to pro- 
vide a reasonably safe place in which to work. 

12. The evidence is insufficient to support a finding 
that there was an insufficiency, due to defendant’s negli- 
gence, in its safety appliances in and about the venti- 
lator shaft or that, in this respect, there was a negligent 
failure on the part of the defendant to provide a reason- 
ably safe place in which to work. 

13. The evidence is insufficient to support findings in 
favor of the plaintiff with respect to the issues of mate- 
rial fact raised by those averments set forth in Para- 
graphs IV, VIL and VIII of the claim designated in the 
first amended complaint as *‘ First Cause of Action’’ and 
incorporated by reference thereto in the *'Second Cause 
of Action’’ and the averments of Paragraph II of said 
‘Second Cause of Action’’ which are denied in defend- 
ant’s answer. 

14. The evidence is insufficient to support a finding 
that Nathanael P. Hutchison fell into or was precipitated 
to the bottom of said ventilator shaft in the course of 
the performance of any duty as an employee or in the 
course of his employment. 

15. The evidence is insufficient to support a finding 
that said ventilator shaft was an open ventilator shaft. 

16. The evidence fails to show actionable negligence 
on the part of defendant as averred in the first amended 
complaint. 

17. The jury erroneously failed to find that negli- 
gence on the part of Nathanael I. Hutchison was the 
sole proximate cause of his death. 
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18. The evidence is insufficient to support the finding 
of the jury that negligence on the part of Nathanael P. 
Hutchison did not proximately contribute to his death to 
any extent or proportion in excess of 10 percent of the 
total proximate cause of said death. 

19. The evidence is insufficient to snpport the finding 
of the jury that plaintiff suffered damage in the sum 
of Fiftv Thousand Dollars ($50,000.00). 

20. ‘There was irregularity in the proceedings, acts 
and conduct of the court, jury and plaintiff’s attorneys 
and orders of the court and abuse of judicial discretion, 
by which the defendant was prevented from having a fair 
trial, 

21. Kxeessive damages were awerded under the in- 
{fluence of passion and prejudice and arbitrary conduct 
upon the part of the jury. 

22, The court erred in adinitting into evidence the 
testunony of Amnndsen with respect to screens over the 
top of ventilator shafts on other ships, horizontal bars 
precluding entry into the access shaft adjacent to said 
ventilator shaft on other ships; that he had never seen 
on any other ship a ventilator shaft without a ladder 
therein; and those portions of the testimony of Castle 
that there was no protective screen over the top of the 
ventilator shaft and that with the door to the masthouse 
closed it was quite dark inside said masthouse; and the 
testimony of John Hutchison (brother of the deceased) 
that with the masthouse door closed there was absolute 
darkness inside said masthouse; and the testimony and 
conclusions of Crawford with respect to the subjects of 
custom or practice, and thorough illumination of all areas 
of work; and with respect to heavy vertical screens in 
place of the pipe railings; that the ventilator shaft was 
a dangerous area; and that said ventilator shaft was ad- 
jJacent to an area of access. 
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23. The court erred in refusing to grant defendant’s 
motions, and each thereof, to strike testimony and other 
evidence with respect to the issue of actionable negligence 
upon the grounds stated in such motions, and each 
thereof, and in accordance with such motions, and each 
thereof. 

24. The court erred in instructing the jury as it did 
and in failing to instruct the jury in a distinct, concise, 
direct and impartial manner upon the law applicable to 
the issues of material fact with respect to actionable neg- 
ligence raised by the averments of the first eight para- 
graphs of the first amended complaint which were denied 
by defendant in its answer thereto; and with respect to 
defendant’s special defense premised upon negligence on 
the part of Hutchison proximately causing or proximately 
contributing to his injury or death. 

25. The court erred in refusing to instruct the jury 
upon the essential elements of actionable negligence on 
the part of defendant in connection with and as limited 
by the averments of the first amended complaint with re- 
spect to the claimed failure or neglect on the part of the 
defendant to supply sufficient safety apphances in and 
about the ventilator shaft in the port compartment of 
masthouse No. 2 to provide a reasonably safe place in 
which to work; and in the failure and refusal of the court 
to restrict and confine the possibility of a verdict against 
the defendant exclusively to said specific and only clann 
of alleged neghgence on the part of defendant. 

26. The court erred in failing and refusing in the in- 
structions given to the jury to fairly, distinctly and accu- 
rately state and define the issues of material and perti- 
nent fact raised by those averments of the first amended 
complaint denied in the answer of the defendant, or to 
confine the fact finding power of the jury thereto. 
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27. The instructions as a whole are misleading, con- 
tradictory, confusing, inaccurate, incomplete and lack dis- 
tinctness. The instructions as a whole contain indiscrim- 
inate, proper, extraneous and erroneous statements and 
comunents by the trial judge. 

28. The instructions as a whole contain inaccurate, 
irrelevant and improper interpolations by the trial judge 
having no legitimate bases in the law appheable to the 
genuine issues of material fact or the material, relevant 
and competent evidence and not necessary for the proper 
guidance of the Jury in its deliberations. 

29, There was an erroneous failure of the court in the 
instructions given to the jury of its own motion, fairly 
or completely or at all, to state or define the zssues of 
material fact raised by the material and pertinent aver- 
ments of the first amended complaint and the denials 
thereof in defendant's answer thereto: and erroneous 
failure of the court to instruct the Jury with respect to 
the sole statutory basis of possible hability on the part 
of the defendant as to plaintiff’s claim for damages by 
reason of the death of Nathanael P. Hutchison; an er- 
roneous failure of the court to instruct the jury with 
respect to the essential eleinents of actionable negligence 
on the part of the defendant in connection with and as 
limited by the averments of a claimed failure or neglect 
on the part of the defendant to supply sufficient safety 
apphances in and about the ventilator shaft in the port 
compartment of masthouse No. 2 to provide a reasonably 
safe place in wlich to work; an erroneous failure of the 
court to properly instruct with respect to the burden of 
proot imposed upon the plaintiff and defendant or to 
fully imstruet thereon; an erroneous refusal of the court 
to properly or adequately imstruct the jury with respect 
to the duties imposed by law upon the defendant and 
Nathanael P. Hutchison upon the subjects of actionable 


ol 


negligence on the part of the defendant, contributory 
negligence on the part of Nathanael P. Hutchison, 
and negligence on the part of the latter as a_ sole 
proximate cause of his injuries and death; and the in- 
structions given to the jury by the court of its own mo- 
tion are indistinct, incomplete, inadequate, inaccurate and 
unfair to the defendant and do not cover the law ap- 
pheable to legal lability imposed by the Jones Act, the 
issues of material and pertinent fact raised by the plead- 
ings or the competent, relevant and inaterial evidence 
introduced by the respective parties; the instructions 
given by the court of its own motion contain much matter 
and improper comment which is completely extraneous 
to proper statements of law which can be given to a jury 
as the Jaw applicable to the issues and evidence in the 
ease at bar; the court in its instructions interpolated and 
made inproper, unfair and inaccurate comments with re- 
spect to the effect and weight of evidence, the elements 
of actionable negligence on the part of defendant, con- 
tributory neghgence on the part of Nathanael P. Hutel- 
son, the subject of damages and other matters; the court 
improperly instructed and commented with respect to dis- 
puted questions of fact and also gave contradictory in- 
structions thereon; the court nmproperly refused to give 
correct instructions upon the applicable principles of law 
as requested by the defendant or to give, in lieu thereof, 
the substance of those portions of defendant’s proposed 
instructions which are not covered in substance or at all 
in the instructions actually given to the jury; and in par- 
ticular, the court improperly refused to give or to other- 
wise correctly or adequately cover applicable principles 
of law contained in the following instructions proposed 
lpeeuie detendant: uinbers 1, 9, 6, WO, 11, VIA, 12, 13, 
ele lo, JOA, 16, lA, 17, WS) 10, IMA, 25. 24. 25, 28, 
By, SUA, ol, 3lA, d2, d2A, 33, 34, 30, SoA, 30, BOA, 35, 
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39, 40, 40A, 41, 42, 43, 444A, 45, 45A, 47, 49, 51, 52, 53, 4, 
Dodyenon, 50, 07, Of Aggoey IGA MOU RGD andr@G. 

30. The court improperly refused to submit to the jury 
and require an answer to defendant’s proposed inter- 
rogatory No. 38, which reads as follows: ‘*‘On what date 
and at what time on said date did Nathanael] P. Hutchi- 
son come in contact with the bottom of the ventilator 
shaft?’’ 


IO. 
SPECIFICATION OF ERRORS. 

Appellant specifies the following as assigned errors re- 
hed upon by it in the presentation of its contentions on 
appeal: 

Points 1 to 30 in the ‘‘Statement of the Points on which 
Appellant Intends to Rely’’, supra, pp. 45-52, are by ref- 
erence thereto adopted as assigned errors | to 30, in- 
clusive. 

ol. The court erred in denying the oral motion to 
dismiss the purported clann set forth in paragraph IX, 
made upon the ground that paragraph LX does not aver 
facts sufficient to show that the plaintiff is entitled to 
relief. (R.T. pp. 411-415; TLR. pp. 304-308.) 

o2. ‘The court erred in adinitting and refusing to strike 
(where such motions were made) the following evidence: 

(a) (Testimony of Amundsen): The arrangement of 
the **Linfield Victory’’ was different from the arrange- 
ment Lo was familiar with on other ships in that ‘‘other 
ships got screens down here, and stuff hke that’’ over the 
openings of the ventilator shaft. (R.T. p. 88; TLR. p. 142.) 
I have not seen on other ships, in masthouses, a ventilator 
opening without a ladder going down it; this is the first 
time 1 have ever seen it. (R.T. p. 88; T.R. p. 143.) I 
have been on other ships that have access ladders in the 
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masthouse. The arrangement of the guard rails appears 
to be different than those on other ships I have served 
on. On other ships the bars go right across the area 
above the starboard edge of the access shaft where the 
Jadder is. (R.T. pp. $4, 85, and 100; T.R. pp. 139-154.) 
The lines which had heen placed on the photograph, Plain- 
tiff’s Exhibit 2, and identified by the letters ‘*AA’’ and 
‘““AA’”’ were received in evidence for consideration by the 
jury. (B.T. pp. 104-105; T.R. pp. 157-158.) 

(b) (Testimony of Crawford): In the course of my 
experience aboard ships I have observed or know of a 
custom with regard to accounting for men. (R.T. p. 205; 
T.R. p. 226); that custom, in effect, to the best of my 
knowledge and hbelhef, on April 24, 1951, was to account 
for the working hours and places of each member of the 
erew at all times; and to the best of inv knowledge, there 
was a custom to account for men who were missing. That 
custom was to determine when a man was assigned to 
any particular work that he performed that work so 
that an accounting could be kept in a logical way of his 
man hours; and if a man were missing there was, to the 
best of my knowledge, a custom for ascertaining his 
whereabouts. The custom in the case of a missing man is 
that his (absence is) reported to his immediate superior 
or executive of the particular departinent; deck, engine 
or steward. That executive of the department then in- 
stitutes a search to determine the whereabouts of the 
missing man, if that is possible. That search would 
necessarily inelude an inspection of the man’s lhving 
quarters, eating quarters and working quarters on the 
vessel, but should perhaps include every portion of the 
vessel. | have observed or know of a custom with respect 
to the illumination of areas, work areas aboard a ship, 
such as a masthouse. That custom is to thoroughly illum- 
inate any area in which a man or men are working. In 
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the course of my experience I have seen other protective 
devices such as these guard rails around the ventilator 
shaft. I have seen a heavy screen which excludes the 
danger; which would exclude a dangerous area when 
there was an area of access immediately close to it or 
wi the vicinity. (R.T. pp. 209-215; TR. pp. 229-235.) 

(c) (Testimony of Castle): “*Q. Did you note any 
sereen or other protective covering surrounding the ven- 
tilating shaft? A. There was no sereen over the ven- 
tiavue shart at all. Ii swas open on the top.’ (ik: lp 
200; T.R. pp. 222-223); T went aboard the ‘' Linfield Vic- 
tory’’ in the latter part of May, 1957, in San Francisco. 
(R.T. 197; TR. p. 220); the mate and J closed the door 
fo the masthouse to see just how dark it was in there. 
It was quite dark and this was in late forenoon. (R.T. p. 
199; T.R. p. 222.) When I went aboard the ‘Linfield 
Maectory’’ im the ladter part of Way, 1951, in Sanmefran- 
cisco, 1 introduced myself to the chief officer who was on 
duty and he showed me the space involved. I don’t 
recall his name. | know he was the same mate that was 
on there when the accident occurred. He stated to me 
that he was the same mate that was on there when the 
neemdent occurred, (Reals pp. 197-l98) 4K. pp. 220-2215) 
He showed me this ladder and trunk on the port side, 
and explained how the body was found, the position in 
Net ie. (help GG 19 eE hep. a2l-2225) 

(d) (Testimony of Kainin): When a conelusion that 
the man had just gone ashore is not reached I conduct a 
Seren ohnvasship. (R.Loop. 191s Sl Rp 215.) 

(ec) (Testimony of Adelstein): If an autopsy report 
showed the cause of death to be subdural hemorrhage 
and fractured skull | customarily regard that as valid. 
(Waal. ee? ll.) 

(f) (Pestinvony of John Hutchison); On Wag 27, 
1951, in the morning, before noon, a bright day, | went 
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inside the masthouse and closed the door after 1 went 
in. [ did not see around; no light; no window, transom 
or skylight in the masthouse; no light coming through the 
crack of the door. It was absolute darkness when the 
door was closed. (R.J. pp. 351-354; T.R. pp. 286-287.) 

(g) (Defendant’s admission in response to written 
requests therefor): The court received in evidence de- 
fendant’s admission that on April 24, 1951, ‘‘there were 
no permanent electrical installations inside that portion 
of the masthouse enclosing the ventilator shaft on the 
steamer ‘Linfield Victory’ in which the body of Na- 
thanael Patrick Hutchison was found on April 30, 1951.’ 
Gieleppeo0S-351: T.R. pp. 265-268.) 

(h) Testimony of Dickerson): Acute dilatation of the 
heart ‘‘to some doctors may mean that, and again to the 
same man or well-trained man, it may not be acute dilata- 
tion. It is a relative term’’. It means one thing to one 
doctor and another to another. It is not a precise term: 
some conditions are referred to as acute dilatation by one 
doctor, which another doctor would not use that term in 
Feremrine (6, (lawl’, pp. 513-555.) On the basis of the as: 
sumed facts in the hypothetical question I have an opin- 
ion as to what could be done to save a man’s hfe having 
experienced such injuries. The proper procedure would 
be the immediate opening of the head to evacuate the 
blood elot. (R.T. pp. 517-518.) 

In the absence of the jury, prior to the introduction of 
any evidence, the trial judge was informed with respect 
to objections and ruled that each question asked of any 
witness whether by deposition or otherwise would be 
deemed objected to upon specified grounds and that each 
answer would he deemed subject to a motion to strike 
upon the sume grounds. (R.T. pp. 2-43; TLR. pp. 102-128.) 

1. The objections to testimony with respect to what wit- 
nesses had seen on other ships as compared with the 
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physical design and construction of masthouse No. 2, the 
shafts therein and its appurtenances and the adverse 
rulings are set forth in the record. (R.T. pp. 2-43; T-.R. 
pp. 102-128.) 

The grounds of the objections and motions to strike 
are as follows: There is no foundation laid. There is 
no relevancy to the specific issue alleged in the amended 
complaint. The conduct of others must have occurred 
under circumstances substantially similar. We are deal- 
ing here with a specific part of a cargo vessel, to wit, a 
masthouse. (R.T. pp. 5-6; T.R. pp. 102-103.) What I am 
talking about is the masthouse. That is the only area 
which is involved in this case and the only area which is 
referred to in the pleadings. (R.T. p. 9; T.R. pp. 104-105.) 
(1) The evidence is iunmaterial; (2) the evidence is ir- 
relevant; (3) the evidence is incompetent; (4) there is 
no proper foundation laid; (5) the evidence goes outside 
of the specific issue with reference to alleged negligence 
as set forth in the plaintiff’s complaint, which refers solelv 
and only to the ventilator shaft in masthouse No. 2, the 
allegation being that the defendant negligently ‘‘ failed 
and neglected to supply sufficient safety appliances in 
and about said ventilator shaft to provide a reasonably 
safe place in which to work.’’ (R.T. pp. 9-10: T.R. pp. 
105-106.) The objection as to foundation goes to lack of 
foundation in that the witness would not have had ob- 
servation of a masthonse aperture of the nature involved 
in this particular litigation, unless the witness specifically 
so stated. The objection with reference to the subject of 
foundation is the same as that with reference to compe- 
tency, nateriality or relevancy, and it is premised in part 
upon the rwe that the conduct of others must have oe- 
curred under circumstances substantially similar to those 
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exieuigein the case at bar. (RI pp, 11-12) T.R. pp. 
106-107.) 

The marks placed on Plaintiff’s Exhibit 2 by Amundsen 
for the purpose of comparison with other vessels were 
admitted subject to the same objection. (R.T. p. 83; 
TR. p. 138:) 

Defendant objected additionally and particularly to 
the question put to Crawford as to whether he had seen 
‘‘other protective devices such as the guard rails around 
the ventilator shaft’’, upon the ground that it called for a 
conclusion; and a motion to strike his answer that the 
purpose of a heavy screen was to exclude a dangerous 
area when there was an area of access immediately close 
to it or in the vicinity, was made on the same ground. 
(h.D. pp. 214-215; T.R. pp. 234-235.) 

After both sides had rested, defendant also moved to 
strike Crawford’s testimony that he had observed heavy 
screens located where the pipe railings are located in 
Plaintiff’s Kixhibits Nos. 1, 2 and 3, upon the grounds 
that there is no evidence showing that it amounted to a 
custom or that the conditions were substantially similar, 
or that it amounted to any more than single instance of 
what he had observed some individual shipowner may 
Meeraowe. (ix.1. p. 06: J Ro p, jot.) 

2. The grounds of the objections to the testimony of 
Crawford and Kalnin with respect to alleged customs 
and the motions to strike are as follows: Any question 
asking any witness “‘what is the custom or practice’ 
or ‘Do vou know of a custom or practice’’ calls for a 
conclusion. The only way in which to prove custom or 
practice, in the face of an objection, is to establish a 
series of things actually observed bv witnesses, the sum 
total of which would enable a jury perhaps to find, as a 
question of fact, there was a custoin or there was a prac- 
tice. (R.T. pp. 15-14; T.R. pp. 108-109.) Custom or prac- 
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tice is not a subject of expert testimony. The question 
assumes there is a custom or practice and permits the 
witness to express a conclusion that there is such cus- 
tom or practice. You are permitting the witness to decide 
for himself what constitutes a custom or practice when 
lie notegualined to de so, (RT pe 16. TR. jag 1 0-aiey 
The witness is required to give those specific instances 
and to describe the particular part of the vessel involved, 
so as to bring it within an area hke the one we have in- 
volved here. (This particular objection also apphes to 
the subject matter of what any particular witness claimed 
to have observed on ‘tother ships’? or ‘‘some other 
ctitioe ye l. 7. Ver Tak. polis.) sVestianony yas wiemea 
custom, based upon statements made by the Coast Guard 
or at lectures would be hearsay; any questions about what 
anvbody had heard at any lectures or what anybody else 
told him would be hearsay and a repetition of conelu- 
some (it). p. 23, TR: yp. 117.) Im the ewent questions 
are asked with respect to an attempt to establish a cus- 
tom or practice, the defendant objects to each such ques- 
tion upon the following grounds, severally and separately 
and distinctly, and not in the conjunctive: (1) the evi- 
dence is immaterial; (2) The evidence is irrelevant; 
(3) The evidence is incompetent: (4) It calls for a con- 
clusion and opinion of the witness; (5) The opinion and 
conclusion of the witness is predicated upon hearsay state- 
mnents or matters which he claims to have read; (6) The 
introduction of such evidence would deprive the defendant 
of due process of law: in that the defendant would have 
no opportunity to cross-examine the people who may 
have made statements to the witness upon which the 
witness bases a conclusion that there was a custom or 
practice; and with reference to books or periodicals, they 
cowd not be introduced in evidence. Therefore, any con- 
clusions reached by the witness, as a result of reading 
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periodicals or books, would likewise be incompetent and 
Heameage (ial. pp. 24-25; TaR. pp. 118-119.) The ob- 
jection to each question with respect to an alleged custom 
of conducting searches for missing crew menibers is 
deemed to physically appear in the record immediately 
following each question along the line of searching for 
missing crew members and the record is also deemed to 
physically show a motion to strike on the same grounds 
So@iorih in the objection. (R.T. pp. 206-207; IT... pp. 
226-227.) The evidence is entirely irrelevant and not 
within the issues pleaded: when any custom is relied 
upon it must be pleaded; they don’t claim this was a 
cucswonmot the defendant. (R.T. p. 207; T.R. p. 227.) A 
special objection and motion to strike Crawford’s testi- 
mony with respect to alleged customs referred to by 
him, as soon as the witness stated he intended to tell 
about the custom as it was imparted to him from the 
men who executed the custom, was made upon the ground 
that the testimony was based on hearsay, in addition to 
iiremother erounds. (R.T. pp. 210-211-212: ‘TLR. pp. 231- 
Cane) 

When all of plaintiff’s evidence was in defendant moved 
the court to exclude from the consideration of the jury, 
in any event, the issue raised by the averments in para- 
graph IX that the defendant and its emplovees were 
further neghgent in failing to search for and discover 
Hutchison in an injured condition until April 30, 1951, 
upon the ground, irfer alia, that there was no evidence 
showing that as a proximate result of any failure to find 
him before he was found, he suffered injury or death. 
Gltadz, qa. 309.) 

After all of the evidence was in and both sides had 
rested, defendant made a supplemental motion to strike 
as follows: Defendant moves the court for an order 
striking from the testimony of Crawford all testimony 
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which he gave with reference to an alleged custom of 
searching for missing members of the crew or absent 
members of the crew, and his conclusions and opinions 
with reference to what part of a ship should be searched, 
upon the following grounds: None of said evidence was 
competent; none of it was relevant; it was based solely, 
insofar as 1951 was coneerned, upon what he had read 
in hooks and what he had been told, to-wit, hearsay; so 
far as what parts of a ship should be searched when 
a seaman not on articles is missing or absent from work 
is coneerned, that stated a pure, unadulterated conelu- 
sion; there is no evidence of any kind or character with 
reference to the existence of any such custom at Balti- 
more, Marvland, in April, 1951, and no reference to any 
such custom pursuant to the particular vessel, to-wit, 
mie auanheldWictory . (R.A. ppoto-o(6: TR. pp, same 
336.) Long before the trial, in October, 1952, defendant 
objected to the subject matter of paragraph IX of the 
first amended complaint wpon the grounds that it was 
Innnaterial, impertinent, and not within the possible fac- 
tual bases of liability pursuant to the Jones Act. (T.R. 
pp. 8-9.) 

3. The objections with respect to the subject of the 
lack of a permanent electrical installation inside the 
port compartment of masthouse No. 2; with respect to 
the degree of visibility therein with the door to the mast- 
house completely closed and hatch No. 3 completely cov- 
ered; and the thorough illumination (artificial) of work 
areas such as a masthouse are as follows: There is no 
occasion for illumination in the absence of proof that a 
particular place is dark: a proper foundation would have 
to be laid showing that the masthouse was in a state of 
darkness at any time when Flutchison was required to 
use it or might properly use it in the course of his em- 
ployment. Light is not required unless a place is dark. 
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In the absence of proof that a place of work is dark 
there is no relevancy to any evidence with reference to 
artificial illumination; with referenee to this particular 
masthouse, on this particular ship, the question of per- 
manent lghting fixtures, or the question of temporary 
lighting fixtures would not be material or relevant, in 
the absence of proof showing that, at any time when 
Hutchison was required to be there, (@t was dark). (R.T. 
pp. 33-34; T.R. pp. 125-124.) In the absence of sub- 
stantive evidence of darkness in the masthouse at the 
time they claim that Hutehison was in it and at the 
time they claim he fell into the ventilator trunk, the 
question of illummation is improper and there is no 
proper foundation laid. (R.T. pp. 35-36; T.R. pp. 125- 
126.) 1 object to that question (with respect to econdi- 
tions in the masthouse with the door closed) upon the 
ground that it is immaterial, in that there is no evidence 
proving or tending to prove that the hatch door was 
elosed at any time while Hutchison was within the mast- 
house or within the escape shaft in masthouse No. 2. 
(ieleep, +1; GR. pp. 127-128.) 1 object to the introdue- 
tion of the request (1¢ of plaintiff’s written requests for 
admissions) and to the introduction of either part or all 
of the reply upon the ground that there is no evidence in 
this record, direct or indirect, showing that at any time 
when Hutehison could have been within the area of mast- 
house No. 2, in the course of his employment, there was 
any necessity for any artificial hght of any kind or char- 
acter; there is no evidence, direct or indireet, showing 
the time of day when Hutchison got into the ventilator 
shaft; neither is there any evidence, direct or indirect, 
showing the date upon which he got imto the ventilator 
shaft, to-wit, whether it was the 24th of April or the 
Both of April. (R.T. pp. 328-331; TLR. pp. 266-267.) 
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4. The objections to Castle’s testimony as to the iden- 
tity of the mate are as follows: The question calls for 
hearsay: the answer states a conclusion of the witness. 
A motion to strike the statement ‘‘he was the same 
mate’? was made upon the ground it states a conclusion 
of the witness. The question ‘*Did he state that to vou?”’ 
was objected to upon the ground it calls for hearsay; 
there is no evidence showing he was acting as an agent 
of the defendant in having a conversation with Castle. 
The statement ‘tHe explained how the body was found, 
how it lay, the position in which it lav’’ was subject to 
a motion to strike on the ground that it states a con- 
clusion of the witness, the question is predicated upon 
hearsay, it is hkewise incompetent. (R.T. pp. 38-41.) 

). The objection to the testimony of Dr. Adelstein 
with respect to the vahdity of an autopsy report is as 
follows: The question is not proper; no witness can 
be asked to pass on the effect of the testimony of another 
witness; it is lmmaterial; it is asking one witness to 
pass on the qualifications of another. (R.T. pp. 470-471.) 

6. The objections to the testimony of Dr. Dickerson 
with respect to what the term ‘‘dilatation of the heart’’ 
may mean to doctors other than himself, was objected to 
upon the following grounds: It states his eonelusion 
and opinion with reference to what Dr. Glauser may have 
meant when he said there was acute dilatation, and I 
move to strike out his conelusion that it means one 
thing to one doctor and another to another. (R.T. pp. 
015-515.) 

7. The objections to the opinion of Dr. Dickerson 
with respect to the proper procedure to save a man’s 
hfe when the man had sustained fractures of the skull 
and subdural hemorrhage are as follows: It is not an 
issue, to-wit, what could be done by a physician and 
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surgeon; no proper foundation laid; it is inmaterial, 
not relevant to any facts in issue here. (R.T. pp. 517- 
O19.) 

30. The instructions as contained in the reporter’s tran- 
seript and as printed in the Transcript of Record are not 
the instructions as actually given to the jury. Appellant’s 
motion to procure a correct record was denied by this 
Court on September 12, 1956. Therefore, the appellant is 
compelled, over its objection to deal with the instructions 
as they appear in the printed Transcript of Record. The 
Court erred in its instructions, interpolations and com- 
ments as follows: 

(a) The language ‘‘you are the exclusive judges of 
the fact,’’ means that so far as vour decision upon the 
facts is concerned, ‘‘your judgment is final, and no one 
can inquire into it.”’ ‘“‘But no ove officially has any power 
or ability to set aside your decision as to the facts in the 
ease.’ ‘“*The litigants and the judge must accept what 
you return here as the verdict as to the facts.”’ (R.T. 
pp. 756-757; T.R. pp. 495-494.) 

(a-1) That law (workinens’ compensation) does not 
apply to ships at sea, and if there is to be a recovery 
here it must be upon particular principles of law and 
because the defendant has breached some one or more 
of its duties, and that breach has heen the proximate 
cause of the imjury. (R.T. p. 759; T.R. p. 496.) 

(b) A party against whomja sebettet presumption is 
directed, if he intends to denv' it, must, of course, present 
etmdence to the contrary. (RD. pp. 765-766; TLR. p. 301.) 

(c) Now, no expert and no certificate of inspection 
may suffice for vour duty. To the extent that those 
things are in evidence, consider thei as evidence, to he 
weighed with all the other evidence. But the sole duty, as 
far as the problem in this court is concerned, and so far 
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as that problem exists between those htigants is for you. 
It is your judgment and you must approach it mdepend- 
ently of what any witness for either the plaintiff or the 
defendant, or any other body or imquirer, has had in their 
experience, in so far as that has been related to you. All 
former inquiries have had a somewhat different purpose 
than the inquiry which is here today. This one in this case 
is Individual to the purposes and requirements of this case, 
and to the extent that other matters, such as the inspection 
and the observations of witnesses who have come here and 
told vou what they have observed are concerned, you 
should bear in mind that if 7s wp to you and vou have 
the responsibility of deciding this case, and you do not 
simply rubber-stamp any opinion which has been pre- 
sented here, regardless of the form of evidence by which 
it has been presented. (R.T. pp. 770-771; T.R. pp. 505- 
506.) 

(d) Now, | am not going to read the entire Com- 
plaint to you. But I will read an excerpt from it which 
states what Mrs. Hutehison contends, insofar as the 
heart of her cause of action, the disputed portions of it, 
are concerned here. 

Now, it has not been disputed, for instance, that she 
is the executrix or administratrix—I forget which—in 
any event, the person handling the affairs of the deceased 
or that she is the widow of the deceased, and so on. All 
those things she had to set forth in her complaint. 

But | will read what the lawyers eall the charging 
language of her complaint now at this time, insofar it 
concerns the first cause of action. (The court then read 
onl the averments of paragraph Wt.) (R.T. pp. 771- 
ti3; TLR. pp. 906-507.) 

(e) In the absence of knowledge or notice to the con- 
trary, and in the absence of ciremustances that caution 
hin, or would caution a reasonably prudent person in 
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like position to the contrary, an employee may assume 
that the emplover has exercised reasonable care in fur- 
nishing a reasonably safe place within which to work and 
he may rely and act on that assumption. (R.'T. pp. 773- 
U4; TLR. p. 508.) 

(f) The fact that Nathanael Patrick Hutchison had not 
vet signed Articles at the time of receiving his personal 
injuries in no way deprives him of his reghts under the 
law upon which this action against the Pacific-Atlantiec 
steamship Co. has been predicated. (R.T. p. 774; T.R. 
ous.) 

(g) In the event of txjury Nathanael Patrick Hutchi- 
son was entitled to the rights which the court has re- 
ferred to and will refer to in these mstructions, unless 
he had actually left such emplovinent and whether or not 
he had commenced employinent or whether or not he 
had left the employment are questions that are exclusively 
womeaie jury. (R.T. pp. (74-775; TLR. p. 509.) 

(h) ‘‘The gist of an action under the Jones Act is 
negligence. In order to maintain an action under the 
Act, the seaman must prove neglyence, for unless the 
seaman can establish negligence of the owners of the 
vessel, or her officers, agents, or employees, no lability 
Ceietee (ht. p. (19: TR, p. 308") 

(i) The negliyence of the owners of the vessel may 
consist in the failure to supply and maintam a_ vessel 
properly equipped and manned or the negligence of the 
Nester or Wiembers of tha verew. (R.T. p. 775; T.R. p. 
509.) 

(j) Now, the eract day, the eract hour of the incident, 
which has heen alleged to have heen an accident and 
which has been alleged to have been due to the failure 
of the defendant to use reasonable care in providing a 
reasonably safe place in which to work, the exact time is 
Hworematerial. (RD. p. 775; TR. p. 309.) 
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(k) The exact time of events, if they flowed from 
defendant’s negligence, need not be spelled out in detail 
by the evidence. (R.T. p. 775; T.R. pp. 509-510.) 

(1) ‘‘Negligence is the domy of some act which a 
reasonably prudent person would not do, or the failure 
to do some act which a reasonably prudent person would 
do, actuated by those considerations which ordinarily 
regulate the conduct of human affairs.”? (R.T. p. 776; 
giaik. pemol0.) 

(an) Jf, for instance, and this is just an illustration— 
| don’t suggest to vou it is true, but you should consider 
whether it is, and it is an illustration of that mstruction 
—you believe from all the evidence that Mr. Hutchison 
was feeling rugged—whatever that means, but vou have 
heard the testhmony—and that he had a hangover, then 
you would consider whether or not a man, knowing that 
he felt rugged and having a hangover would go into the 
type of act or acts in which he was engayed at the time 
of the myjury. 

That is, would he go about masthouses and climb up 
and down ladders or would be take a sick-leave? Was it 
ordinary prudence, was it reasonable care for him to do 
that? 

If you find that it was not or if vou find there was 
some other contributory negligence—at the moment as 
I sit here that is the only thing in the evidence which 
occurs to me, but you will be guided by what occurs to 
vou—that inght be felt, upon a full analysis by a jury, 
to be contributory negligence, if you find there was, then 
if vou have found primary negligence, that is, negligence 
on the part of the defendant, vou will then assign to the 
eontributory neghyence some pereentage and diminish 
the recovery, which is allowed beeause of the extent to 
which the contributory neglgence exists, if it did exist, 
and if primary negligence existed. (R.T. pp. 779-780; 
He hy ola.) 
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(n) There are two causes of action. Lawyers speak of 
the basis of a lawsuit or the claimed basis of a lawsuit 
as a cause of action and each particular basis is a cause 
of action m itself. Mrs. Hutchison in her Complaint has 
set forth two causes of action. (R.T. p. 781; T.R. p. 514.) 

(0) We have talked a lot about evidence. It might 
just be of use to you—I think it should be included in a 
charge—to read you a law dictionary definition of evi- 
dence. I have selected the one which appears in Black’s 
Third Edition at page 696: ‘“‘That which furnishes or 
tends to furnish proof. It is that which brings to the 
mind a just conviction of the truth or the falsehood of any 
substantive proposition which is asserted or denied. 

“That which demonstrates, makes clear, or ascertains 
the truth of the very fact or point in tssue, either on the 
one side or on the other.’ (R.T. p. 784; T.R. pp. 516-517.) 

(p) Now, the evidence here with respect to what the 
plaintiff claims was failure to search for Aly. Hutchison, 
under what she claims were circumstances that were such 
as to require a search, relates only to that first cause 
of action. 

You will recall that there has been in issue tendered 
her as to how long, if at all, Mr. Hutchison was con- 
scious after he fell into the shaft, and the only item of 
damage which is claimed on that first cause of action is 
damage for conscious pain and suffering. 

Now, as has been argued here, there might have been 
some palliative or comforting treatment, so that evidence 
was admitted upon that first cause of action. Tt is not to 
be deemed to apply to the second cause of action. As I 
told vou, there are two causes of action, each of which 
should be borne in mind separately. 

However, the law respecting negligence, the law re- 
specting contributory neghgence, the law respecting dan- 
ages, which |} have given vou, all applies to the second 
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cause of action, except that with respect to damages there 
are additional matters which I should call to your atten- 
tion. 

Liability, if it exists, depends on the same facts re- 
specting negligence, if it existed, contributory negligence, 
if it existed, the need for proximate cause, and so forth, 
as the first cause of action. (R.T. pp. 785-786; T.R. pp. 
317-518.) 

(q) Now, | will read you just the charging part of the 
Complaint which Mrs. Hutchison has filed on that second 
cause: “That as a result of said injuries, said Nathanael 
Patrick Hutchison died at sometime between the date of 
said fall, to-wit, the 24th day of April 1951, and the date 
on which said deceased was discovered at the bottom of 
said ventilating shaft, to-wit, the 30th day of April, 1951, 
the exact date and the time of the death being to the 
plaintiff unknown, that said Nathanael Patrick Hutchison 
left surviving him as a dependent of the plaintiff herein, 
Emma Hutchison, who has, as a direct consequence of 
saadedeath, sudfered damages’. (RT. pp. 785-7863) TUR. 
ea JLo.) 

(r) That second cause of action is different in this re- 
spect :—i all other ways it is the same as the first—in 
this respect it is different from the first, 7 is Mrs. Hutchi- 
son’s claim, not his. It is her claim for damages because 
she has lost her husband, who she says was a substantial 
contributor to her support, and she savs, ‘tI have been 
damaged in that regard by reason of the same facts.’’ 
Minus the pain and suffering, of course, but by the same 
facts which produced death in the partial bread-winner of 
her family. 

So you see this is her cause of actton and not his, and 
if you decide this one, you decide it in her favor for the 
damage which she has suffered. (R.T. pp. 786-787: T.R. 
pp. 518-519.) 
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(s) Now, all persons are prestimed to use reasonable 
eare. That is a prestunption. It applies in this case to Mr. 
Hutchison in his activities at and about the time this inci- 
dent occurred. [t applies to the defendant corporation at 
and about the tine this oceurred. It is a presumption. 

You are to look only to the evidence in the case. (R.T. 
peo; PR. p. 521.) 

(t) I will read them to you. “IF THE VERDICT IS 
IN FAVOR OF PLAINTIFF,—’’ Counsel, these are ex- 
actly the ones which were in the file, which have been re- 
ferred to as the Court’s. 

‘*What are the total pecuniary damages sustained by 
Kmima Hutchison by reason of the death of Nathanael 
Patrick Hutchison?’’ 

By that we mean what was her pecuniary loss at the 
inoment of his death, because she had been precipitated 
wmto the state of widowhood by that death. (R.T. p. 791: 
ieigepr ozs.) 

(u) Now, of course, before you would find a verdict in 
favor of Mrs. Hutchison upon cause of action No. 2, vou 
would have found that the defendant was guilty of negli- 
gence and that such negligence was a proximate cause of 
an injury from which Mr. Hutchison died, and that answer 
is included in a verdict in favor of the plaintiff. 

But you would also then answer this interrogatory, 
‘‘Was Nathanael Patrick Hutchison guilty of any negli- 
gence which proximately contributed to his death?”’ 

We mean by that the contributory neghgence that I have 
dealt with in these instructions. (R.T. p. 792; PLR. pp. 
523-524.) 

(v) Those are all the interrogatories. 

The foreman will fill in the answers. The foreman will 
fill in the general verdicts, and they will be returned with 
sou. (RI. p. 794; T.R. p. 926.) 
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(w) The cause of action which the plaintiff has charged 
here was read to vou earher. She is restricted to the 
cause of action which has heen charged there, that is, vou 
are not to go beyond the nature of negligence which was 
charged and seek out, to see if there was some other negli- 
gence, because she has picked out what she thought was 
negligence and sued upon that, and the case is restricted 
COmiiiemtael. Pesos); II. p. ots.) 

(x) You don’t have to introduce every new thing that 
is known to science, but you must keep your premises 
within which employees are required to work, or whieh 
they will use in going to or fro from work or in their 
reasonable access to the place of employment, vou must 
keep those premises reasonably safe. ‘‘Reasonably’’ is 
the keyeword. (h.T. pp. 821-822. Top: 550.) 

(The foregoing instructions, mterpolations and com- 
ments from (a) to (v) are from the instructions prior to 
the statement of defendant’s exceptions and objections 
which it was physically possible, within the arbitrary time 
lint imposed upon the defendant by the Court, to state 
for the record. (w) and (x) are matters stated to the jury 
imnnediately prior to the time it was sent to lunch at 12:55 
p.m, October 14, 1955.) 

The following occurred after the jury had been deliber- 
ating until 10:23 p.m., October 14, 1955, at which time the 
jury returned to Court with specific written questions: 

(vy) Plaintiff claims that Mr. Hutchison was imjured 
due to the negligent failure of the defendant to provide a 
reasonably safe place in which to work. That as a result 
of that the accident occurred. That Mr. Hutchison then 
had conscious pain and suffering, as a result of the in- 
juries which he sustained, after the accident had oceurred. 

Now, the evidence about failure to conduct a search was 
offered and adinitted and should be considered for just this 
purpose. You have the question. 
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If vou find that there was liabilitv because of the failure 
to use reasonable care to maintain a reasonably safe place 
to work, you have the question then of determining what 
damages should be awarded. (RT. p. 831; T.R. p. ......... ) 

(z) Now, if Mr. Hutchison was having conscious pain 
and suffering vou would want to know for how long a 
period he had such conscious pain and suffering. And 
hence, the failure, if there was a failure, to search for him 
would be proper evidence for you to have in your mind 
when vou consider how long that conscious pain and suf- 
fering lasted. 

Now, there is the question of whether, under all the cir- 
cumstances, a reasonably prudent master of a vessel would 
have had a search made. You will have to determine that 
if vou come to that question. 

But it all goes to the problem of how long the man lived 
and how his pain and suffering could have been palliated 
or eased if he had been found by a more prompt search 
than the one which finally led to discovery of the body. 
That is how the failure to make a search enters into it. 
Gi Tpp. 331-832; TReepp. 551-552.) 

(aa) Now, these causes of action are very different, 
very distinct. The first one, as | told vou at considerable 
length this morning, is actually a cause of action which has 
been inherited here by Mrs. Hutchison in her representa- 
tive capacity, because Mr. Hutchison, who was the owner 
of that cause of action, is dead, but it is a cause of action 
based upon his pain and sufferimg, his damages suffered 
during his lifetime. 

The second cause of action is a suit brought by a widow 
because of what she claims was the neghgence of the de- 
fendant in having brought about the death of her husband. 
(R.T. p. 834: TLR. pp. 554-555.) 

(bb) She says, ‘*I have lost the support of iny husband 
because the Linfield Victory did not use reasonable care 
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to provide my husband with a reasonably safe place 
within which to work, and because of that 1 clain damages 
against the operators of the Linfield Victory, the damages 
being the amount of money, as nearly as it can be pru- 
dently calculated, that | would have received from Mr. 
Hutchison had he continued to live.’’? (R.T. p. 835; T.R. 
p. 909.) 

(ce) Then vou have asked that I read you the causes 
of action. I hope I can find them here among the papers 
we had this morning. | don’t find them readily at hand. 
Can you hand me up the file? 

Here they are. The first cause of action in its charging 
language, that is, the essence of the complaint reads this 
way: °‘That on or about the 24theday of April, 1951, the 
said steamship ‘Linfield Victory’ was in the port of Balti- 
nore, State of Maryland: that on said date the deceased 
Nathanael Patrick Hutchison was engaged in the course 
of and the performance of his duties, under the direction 
of an agent of the defendant Pacific-Atlantic Steamship 
Co., and in furtherance of the interest of said defendant, 
with other emplovees of said defendant; that said deceased 
while so engaged was directed by said agent of said de- 
fendant to work in and about that portion of said steam- 
ship designated as the No. 5 lower tween deck; that in the 
course of said employinent in said portion of the ship, de- 
ceased had occasion to use and did use for the purpose of 
ascending and descending from and to said No. 3 lower 
tween deck, a ladder within a vertical trunk extending 
upward from said lower deck to the main deck of said 
steamship, and located directly adjacent to an open venti- 
lating shaft; that in the course of said duties and employ- 
ment, deceased fell into said open ventilator shaft, thereby 
precipitating him to the bottom of said ventilator shaft, 
causing him to sustain during his lifetime devastating 
and permanent personal injuries and conscious pain and 
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suffering; that said injuries were directly caused by reason 
of the negligence of said defendant, in that it failed and 
neglected to supply said deceased with sufficient safety ap- 
phances, in and about said ventilator shaft to provide a 
reasonably safe place in which to work.’’ (R.T. pp. 836- 
Go TR. pp. 506-597. ) 

(dd) Now, [ return to reading, and I am reading you 
the gist of the second cause of action, which, after stating 
that Mrs. Hutchison was the wife of Nathanael Patrick 
Hutchison, and that she received the usual support that 
a wife receives from her husband, says: 

“That as a result of said mjuries, said Nathanael Pat- 
rick Hutchison died at sometime between the date of said 
fall, to-wit, the 24th day of April, 1951, and the date on 
which said deceased was discovered at the bottom of said 
ventilating shaft, to-wit, the 30th day of April, 1951, the 
exact date and tune of the death beimg to the plaintiff un- 
known; that said Nathanael Patrick Hutchison left sur- 
vwing him as a dependent the plaintiff herem, Emma 
Hutchison, who has, as a direct consequence of said death, 
suffered damages’? and as a matter of law the only dam- 
age for which she could collect. 

‘Tf you find that the death was caused, as it has been 
alleged to have been caused, if vou find, as a matter of fact, 
it was so caused, the only damage for which she can collect 
is her money loss reasonably calculated to be sustained by 
her by reason of the fact that she has been deprived of 
contribution to her support by her husband over whatever 
period of time you find, as reasonably prudent jurors, 
carefully caleulating it, she has been deprived of that. 
(ket. pp. 838-839; T.R. pp. 998-559.) 

(ee) And there ts only one lawsuit in which she can 
collect, that is, she can't come back here next year and 
say, ‘I want more.’’ And if she dies tomorrow, and you 
read about it, if vou have returned a verdict, you couldn't 
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come in and take any of it away. You just have to deter- 
mine what the natural expectancies are and what sum of 
money can be awarded today on that second cause of ac- 
tron. 

All this, of course, is only provided you do find that the 
death was caused as has been contended by the plaintiff, 
and the plaintiff contends that it was ‘‘... directly caused 
by reason of the negligence of said defendant, in that it 
failed and neglected to supply said deceased with sufficient 
safety appliances in and about said ventilator shaft to 
provide a reasonably safe place in which to work.”’ 

That it neghgently did that. That is the type of negli- 
gence that is alleged, not any other. 

Foreman Eager. Your Honor. 

The Court. Yes. 

Foreman Eager. Do I widerstand you correctly by that 
last remark, that where vou have referred to the type of 
negligence that 1s alleged in the second cause of action, 
that the negligence and failure to conduct a search was 
not alleged in the second cause of action? 

The Court. Vhat is true. You see, it couldn’t enter into 
the second cause of action because, In any event, the 
woman has lost a husband. 

Now, when he died if he did not die because of negli- 
gence she has no claim. If he did not die because of the 
particular kind of negligence charged here she has no 
claim upon this defendant. But if he did die because of 
the particular negligence, which has been charged here, 
then her right accrued the moment he died. 

And it wouldn’t make any difference whether he was 
immediately discovered, whether his body was immediately 
discovered or whether it wasn’t. It wouldn’t have made 
any difference if they had seen him fall and had imnnedi- 
ately taken him to a hospital, and he had had the best of 
care and comfort and was given sedatives so that he didn’t 
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suffer at all. But, nonetheless, he died. (R.T. pp. 839-840; 
Mainte pp. 5592560.) 

(ff) Her cause of action is based upon the fact that 
she has lost the support of that husband due to the negli- 
gence of the defendant, meaning the particular kind of 
negligence which has been charged here. 

And that doesn’t include the making of a search for hin, 
but it does include, of course, and is based upon his death 
under the circumstances which she has claimed brought 
that death about. 

So whether a search was made or not has nothing to do 
with the second cause of action. It mght have something 
to do with the first cause of action; that is up to you. (R.T. 
pp. 840-841; T.R. p. 560.) 

(gg) Foreman Eager. Your Honor, 1 feel sure that 
some jurors stil feel that they should be permitted to con- 
sider the matter of negligence in not conducting a search, 
in connection with the cause of action, the second cause of 
action. If you wish, I can tell you why. 

The Court. It would be unlawful for you to tell me 
why. We are a court of law, so we have to live by it. 

Foreman Eager. Will vou tell us, 7s it because it was 
not set forth in the complaint, is that the reason we can- 
not consider it? 

The Court. No. No, that is not the reason. The reason 
is that the law just does not allow damages for failure to 
inake the search, that is, it does not allow damages to the 
widow. 

Of course, there might conceivably be some situations 
in human affairs where there would be such a cause of 
action, but this is not that kind of a suit. 

This is a suit brought by a wofnan who says, ‘*/ was 
the dependent wife or partially dependent wife of a man 
who had been killed due to particular negligence of the 
defendant.’’ 
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And if she is right in that, then she is entitled to be 
compensated for her money loss. The law is very hard 
on all matters. It takes the view that a money loss is what 
is compensated in courts and money loss is what she suf- 
fered. (R.T. pp. 8438-844; T.R. pp. 562-563.) 

a+. The Court erred in refusing to instruct the jury in 
accordance with written requests of the defendant, or in 
substance or legal effect, as follows: 

(a) On the other hand, it is your exclusive province to 
deterinine the facts in the case, and to consider and weigh 
the evidence for that purpose. The authority thus vested 
in you is not an arbitrary power, but must be exercised 
with sincere judgment, sound discretion, and in accordance 
with the rules of law stated to vou. (No. 1; T.R. p. 24.) 

(b) On the other hand, vour own authority to judge the 
evidence and to determine the facts in the case has this 
limitation: It is not an arbitrary power, but must be ex- 
ercised with sincere judgment, sound discretion, and in 
accordance with the rules of law stated to vou. (No. 6; 
i 20, 

(c) You shall not consider as evidence any statements 
of counsel made during the trial, unless such statement 
was made as an admission or stipulation conceding the 
existence of a fact or facts. 

You must not consider for any purpose any offer of evi- 
dence that was rejected, or any evidence that was stricken 
out by the Court; such matter is to be treated as though 
vou never had known of it. 

You are to decide this case solely upon the evidence 
that has been received by the Court, and the inferences 
that you may reasonably draw therefrom, and such pre- 
sumptions as the law deduces therefrom, as noted in my 
instructions, and in accordance with the law as | state it 
to vou. (Meo 10; Tie pp. 28-29.) 
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(d) The plaintiff Kima Hutchison is the administra- 
trix of the estate of Nathanael Patrick Hutchison, de- 
ceased. She is also the surviving widow of Nathanael Pat- 
rick Hutchison. She has filed a complaint pursuant to 
which she claims that she is entitled to recover damages 
from the defendant Pacific-Atlantic Steamship Company. 
This complaint contains two separate and distinct claims. 
In the first of these claims she contends that Nathanael 
Patrick Hutchison sustained conscious pain and suffering 
between the tine he was injured and the time of his death. 
In the second claim set forth in the complaint she contends 
that she, as the surviving widow of Nathanael Patrick 
Hutchison, has suffered damage as a direct consequence 
of his death. The fact that she has filed the complaint does 
not carry with it any implication that she is actually en- 
titled to recover any damage by reason of either of said 
claims. 

The plaintiff, in her complaint, avers that Nathanael 
Patrick Hutchison suffered personal injuries in the course 
of his employment and that said injuries were directly 
caused by reason of neglgence of the defendant in that, 
as she contends, it failed and neglected to supply 
Nathanael Patrick Hutchison with sufficient safety appli- 
ances in and about a ventilator shaft to provide a reason- 
ably safe place in which to work and that as a proximate 
result thereof the said Nathanael Patrick Hutchison fell 
into the ventilator shaft thereby causing hun to sustain 
during his lifetime personal injuries and conscious pain 
and suffering and that as a further proximate result 
thereof the said Nathanael Patrick Hutchison died. 

Plaintiff avers in Paragraph VIF of her complaint that 
on or about the 24th day of April, 1951, the deceased 
Nathanael Patrick Hutchison was in the employment of 
the defendant Pacific-Atlantic Steamship Co. aboard the 
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SS ‘Linfield Victory’? as an able-bodied seaman with 
deck maintenance duties. She also alleges in Paragraph 
VIII of her complaint that on or about the 24th day of 
April, 1951, the steamship ‘Linfield Victory’’ was in the 
Port of Baltimore, State of Maryland; that on said date 
the deceased Nathanael Patrick Hutchison was engaged in 
the course of and performance of his duties, under the 
direction of an agent of the defendant Pacific-Atlantic 
Steamship Co., and in furtherance of the interest of said 
defendant, with other emplovees of said defendant; that 
said deceased while so engaged was directed by said agent 
of said defendant to work in and about that portion of said 
steamship designated as the No. 5 lower tween deck; that 
in the course of said employment in said portion of the 
ship, deceased had occasion to use and did use for the 
purpose of ascending and descending from and to No. 3 
lower tween deck, a ladder within a vertical trunk extend- 
ing upward from said lower deck to the main deck of said 
steamship; and located directly adjacent to an open venti- 
lating shaft; and that in the course of said duties and ei- 
ployment, deceased fell into said open ventilator shaft, 
thereby precipitating him to the bottom of said ventilating 
shaft. 

With reference to the averments in Paragraph VII of 
the complaint, the defendant in its answer adits that dur- 
ing a part of said 24th day of April, 1951, Nathanael Pat- 
rick Hutchison was in the employment of the defendant 
Pacifie-Atlantic Steamship Company aboard the SS ‘t Lin- 
field Victory’? as an able bodied seaman but denies that 
during said period of time said Nathanael Patrick Hutehi- 
son was charged with or performing deck maintenance 
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duties or any deck maintenance duty. 
in answering the averments of Paragraph VII] of plain- 
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{iff’s complaint, denies that at any time after 12:50 p.m. 


(i) 

on the 24th day of April, 1951, the deceased Nathanael 
Patrick Hutchison was in the employment of the defend- 
ant as an able-bodied seaman or in any other capacity. 
In other words, the defendant denies that the relationship 
of employer and emplovee existed between it and Na- 
thanael Patrick Hutchison at any time after approximately 
12730 p.m. on the 24th day of April, 1951. 

In its answer to the averments in Paragraph VIII of 
the plaintiff’s complaint, the defendant adimits that on 
the 24th day of April, 1951, the steamship ‘‘ Linfield Vic- 
tory’’ was in the Port of Baltimore, State of Maryland, 
and that from 8:00 a.m. of said dav until 10 minutes of 
12:00 a.m. on said date, Nathanael Patrick Hutchison was 
engaged in the course and performance of his duties and 
in furtherance of the interest of said defendant, with other 
employees of said defendant. Iivery other averment set 
forth in Paragraph VIII of plaintiff’s complaint is de- 
nied in the answer of the defendant. 

A statute enacted by the Congress of the United States 
provides that in case of the death of any seaman as a 
result of personal injury suffered in the course of his em- 
ployment, the personal representative of such seaman may 
maintain an action for damages and that the employer of 
such deceased seaman shall be liable in damages to his 
personal representative for the benefit of the surviving 
widow for such death resulting in whole or in part by rea- 
son of any insufficiency, due to the employer’s negligence, 
in its appliances. Said statute enacted by the Congress 
also provides that any seainan who shall suffer personal 
injury in the course of his employment may maintain an 
action for damages at law in the event such injury results 
in whole or in part by reason of any insufficiency, due to 
the emplover’s negligence, in its apphances and that such 
right of action shall survive to his personal representative, 
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for the benefit of the surviving widow of such seaman. 

The material issues of fact with respect to the question 
of lability submitted to vou for decision are the following: 

(1.) Did Nathanael Patrick Hutchison suffer per- 
sonal injury in the course of his employinent? 

(2.) Did Nathanael Patrick Hutchison suffer such 
personal injury as a proximate result of a negligent 
failure or neglect on the part of the defendant to sup- 
ply him with sufficient safety apphances in and about 
the ventilator shaft to provide a reasonably safe place 
in which to work? 

The burden of proof with respect to the averments of 
the complaint which are denied in the answer of the de- 
fendant rests exclusively and continuously upon the plain- 
tiff and does not at any tune shift to the defendant. In 
other words, no burden rests upon the defendant to offer 
any evidence whatever for the purpose of disproving the 
averments set forth in plaintiff’s complaint. (No. 11; 
T.R. pp. 29-83.) 

(e) (The first 5 paragraphs of this proposed instrue- 
tion are in substance the same as the first 5 paragraphs 
of No. 11 and are not, therefore, set forth verbatim here; 
but by reference thereto, are incorporated herein.) 

The issues of fact with respect to the foregoing averments 
of the complaint which have been demied in defendant’s 
answer submitted to vou for decision, are the following: 

1. Did Nathanael Patrick Hutchison suffer personal 
injury in the course of his employment? 

2. Did Nathanael Patrick Hutehison suffer such 
personal injury as a proximate result of a negligent 
failure or neglect on the part of the defendant to 
supply him with sufficient safety apphances in and 
about the ventilator shaft to provide a reasonably 
safe place in which to work? 
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The burden of proof with respect to the said averments 
of the complaint which are denied in the answer of the 
defendant rests exclusively and continuously upon the 
plaintiff and does not at any time shift to the defendant. 
In other words, no burden rests upon the defendant to 
offer any evidence whatever for the purpose of disproving 
any of the averments set forth in plaintiff’s complaint and 
which are denied in the defendant's answer. (No. 11-A; 
Tikteeop. 33-37.) 

(f) The mere fact that Nathanael Patrick Hutchison 
may have suffered personal injuries resulting in his death 
is not sufficient to entitle the plaintiff to recover any dam- 
ages whatever even though Nathanael Patrick Hutchison 
may have been engaged in the course of his emplovment 
at the time he suffered such personal injury. There is no 
habilitv whatever on the part of the defendant in this 
case in the absence of proof of a negligent failure on the 
part of the defendant to supply sufficient safety appli- 
ances in and about the ventilator shaft in masthouse No. 
2 to provide a reasonably safe place in which to work and 
proof by a preponderance of substantial evidence that 
such, if any, failure on the part of the defendant proxi- 
mately caused or proximately contributed to the personal 
injuries suffered by Nathanael Patrick Hutchison. (No. 
ilk. Pp. of-sc.) 

(g) In your deliberations you are not permitted to 
determine what issues of fact are raised by the pleadings. 
Whether an issue of fact is or is not raised by the plead- 
ings is a question of law and is within the sole province of 
fie Court. (No. 13: T.R. p. 43.) 

(h) The defendant in its answer denies that Nathanael 
Patrick Hutchison was engaged in the course or perform- 
ance of his duties or under the direction of an agent of the 
defendant or in furtherance of the interest of said de- 


82 


fendant at the time he suffered the personal injury as a 
result of which he died. Defendant in its answer denies 
that the ventilating shaft was an open shaft and denies 
that the deceased fell into said ventilating shaft in the 
course of any duty or employment; and also denies that 
there was any failure on the part of the defendant to sup- 
ply said deceased with sufficient safety appliances in and 
about said ventilator shaft or that, in this respect, there 
was any failure to provide a reasonably safe place in 
which to work. 

Hach averment of the complaint which is denied in 
the answer raises an issue of material fact. The sole 
and exelusive burden of proving each of these issues of 
fact rests and remains throughout the trial upon the plain- 
tiff. (No. 14; T.R. pp. 38-40.) 

(1) The defendant in its answer denies that Na- 
thanael Patrick Hutchison was engaged in the course of 
his emplovment at the time he suffered the personal in- 
jury as a result of which he died. Defendant in its answer 
denies that the ventilating shaft was an open shaft 
and dems that the deceased fell into said ventilator 
shaft in the course of is employment; and also denies 
that there was any failure on the part of the defendant 
to supply said deceased with sufficient safety appliances 
in and about said ventilator shaft or that, in this re- 
spect, there was any failure to provide a reasonably safe 
place in which to work. 

Each averment of the complaint which is denied in 
the answer raises an issue of material fact. The sole 
and exclusive burden of proving each of these issues of 
fact rests and remains throughout the trial upon the 
plaintiff. (No. I4-A; T.R. pp. 40-42.) 

(j) Your specific attention is directed to the propo- 
sition that the plaintiff does not aver in her complaint 


83 


that any appliance in or about the ventilator shaft in 
masthouse No. 2 was defective. The only claim she makes 
in this respect is that the defendant did not supply 
sufficient safety appliances in and about the ventilator 
shaft to provide a reasonably safe place in which to 
work. In deciding whether the defendant is or is not 
liable in damages, vou are instructed that with respect 
to this particular element of plaintiff’s claim you are 
restricted to determining whether there were or were 
not sufficient safety appliances in and about the venti- 
lator shaft to provide a reasonably safe place in which 
to work. If you find from all of the evidence that the 
defendant did supply a safety apphance about the venti- 
lator shaft in masthouse No. 2 and that said safety ap- 
pliance was in itself sufficient to provide a reasonably 
safe place in which to work, it will be your duty to find 
defendant was not negligent in this respect. (No. 15-A; 
Ee pate. ) 

(k) There is no averinent set forth in plaintiff’s 
complaint that the defendant negligently or otherwise 
failed or neglected to supply the deceased with a safety 
appliance about the ventilator shaft in masthouse No. 
2, The averment or claim of the plaintiff in this re- 
spect, denied by the defendant, is that the defendant 
negligently failed and neglected to supply the deceased 
with sufficient safety apphances in and about said ven- 
tilator shaft to provide a reasonably safe place in which 
to work. Therefore the clann of the plaintiff in this 
respect is that the pipe railings surrounding the open- 
ing in the inasthouse deck at the top of the ventilator 
shaft were not in themselves a reasonably sufficient safetv 
appliance in and about said ventilator shaft to provide 
a reasonably safe place to work. If you find from all of 
the evidence that the pipe railings surrounding opening 
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at the top of the ventilator shaft was a safety appliance 
and that it, without anything more, was a reasonably 
adequate safety applance and provided a seaman whose 
duties might require him to be in the masthouse in the 
performance of his duties with a condition of reason- 
able safety im the event such seaman was exercising 
ordinary care for his own safety and preservation, then 
you are instructed that no duty was imposed by law 
upon the defendant to provide any other, different or addt- 
tional safety appliance in and about the said ventilator 
shaft. (No. 16-A; T.R. pp. 44-45.) 

(1) In so far as the second claim of plaintiff is con- 
cerned, the one in which she seeks damages by reason 
of the death of Nathanael Patrick Hutchison, von are 
instructed that that particular claim 1s predicated solely 
and exclusively upon a statute which provides, in so far 
as it may be applicable to the averments set forth in 
plaintiff’s complaint, that the employer of a seaman shall 
be liable in damages in the event his death is proximately 
caused, or proximately contributed to, by reason of 
any insufficiency, due to to ship operator’s negligence, 
in its safety appliances in and about the ventilator 
shaft located in masthouse No. 2. Thus, in order to 
prevail on the second clan, the plaintiff must prove 
by a preponderance of substantial evidence that there 
was actually an insufficiency in the defendant’s safety 
appliances in and about said ventilator shaft; that such, 
if any, insufficiency was due in whole or in part to 
negligence on the part of the defendant and that the 
death of Nathanael Patrick Hutchison was proximately 
eaused or proxinately contributed to by such, if any, 
negligence. (No. 17; T.R. pp. 45-46.) 

(m) The law imposed upon the defendant the duty 
of exereising ordinary care to supply reasonably ade- 
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quate safety applances in and about the ventilator 
shaft located in masthouse No. 2 to provide a reason- 
ably safe place to work, but this does not require the 
defendant to provide safety appliances which would have 
made the ventilator shaft reasonably safe for the use by 
or protection of any seaman excepting one who wm his 
reasonably necessary use of the masthouse wm and about 
the ventilator shaft ts exercising ordinary care for his 
own safety and preservation. There is no duty tnposed 
by law upon a ship operator to provide sufficient safety 
appliances which might be necessary for the purpose 
of preserving the bodily safety or hfe of a seaman who 
in his use thereof does anything which an ordinarily 
prudent seaman would not do or fails to do anything which 
an ordinarily prudent seaman would have done under the 
same or stmilar circumstances. (No. 18; T.R. pp. 46-47.) 

(n) Negligence is the doing of some act which a 
reasonably prudent person would not do, or the failure 
to do something which a reasonably prudent person would 
do, actuated by those considerations which ordinarily 
regulate the conduct of human affairs. While the fore- 
going definition of negligence is a general definition, vou 
are instructed that in applying this definition to the 
question of liability, if any, on the part of the defendant 
you are restricted to the evidence, if anv, with respect 
to the specific clatm of negligence which the plaintiff 
avers in her complaint. (No. 19; T.R. p. 47.) 

(o) The proximate cause of an injury or death is a 
negligent act or omission Which, in natural and eontinu- 
ous sequence, unbroken by any efficient intervening 
eause, produces the injury or death, and without which 
the result would not have occurred. In this connection 
you are reminded of the proposition that the plaintiff 
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does not aver in her complaint that the defendant com- 
mitted any negligent act. (No. 23; T.R. pp. 48-49.) 

(p) You are instructed that in the absence of evi- 
dence, direct or indirect, to the contrary, it 1s a pre- 
sumption of law that the defendant in the pending case 
did not fail, negligently or otherwise, to supply reason- 
ably sufficient safety applances in and about the ven- 
tilator shaft to provide a reasonably safe place in which 
to work. In the absence of evidence, direct or indi- 
rect, to the contrary vour finding on this issue of fact 
must be in favor of the defendant. If vou find in favor 
of the defendant on this particular issue of fact vour 
verdict must be in favor of the defendant with respect 
to both of the claims asserted by her in her complaint. 
(No. 24; T.R. p. 49.) 

(q) You are not entitled to indulge am any presump- 
tion excepting those, if any, which the court in these 
instructions shall state is a deduction which the law 
expressly directs to be made from particular facts. (No. 
257 Ih, pp. 49250.) 

(r) Every finding which you make during vour de- 
liberations and which is used as a basis upon which 
you arrive at and render a verdict must be based upon 
direct or indirect evidence. 

You are further instructed that you are not entitled 
to indulge in any presumption from direct or other 
evidence actually introduced into the record unless the 
court states to you specifically that vou are entitled to 
indulge in some specifie presumption or prestnptions. 
While vou are entitled to decide the credibility of a 
witness vou are not entitled to add anything to the actual 
evidence which has been introduced. In other words, 
while vou may, if vou beheve you are justified in doing 
so, disbelieve all or any part of the testimony of any 
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witness who has testified before you either by wavy of 
deposition or in person, you ean not add anything to the 
testimony of any such witness. (No. 65; T.R. pp. 78- 
To) 

(s) One of the essential elements with reference to 
which the sole and exclusive burden of proof by a pre- 
ponderance of evidence rests upon the plaintiff in this 
case is that at the precise time when Nathanael Patrick 
Hutchison suffered the personal injuries as a result of 
which he died, the relationship of employer and emplovee 
existed between said Nathanael Patrick Hutchison and 
the defendant and that he was engaged in the course of 
his employment as such emplovee. In this connection, 
you are instructed that until a seaman signs shipping 
articles or makes some oral agreement with the Master 
of a vessel pursuant to which the seaman obligates him- 
self to assume for some specific period of time the status 
of an emplovee and thus subject to the call of duty as a 
seaman, the seaman has a right to quit his job at any 
time he may see fit to do so. (No. 28; Tike pp. 51-52) 

(t) You are instructed that regardless of the exist- 
ence or non-existence of sufficient safety appliances in 
and about the ventilator shaft in masthouse No. 2 to 
provide a reasonably safe place to work there is no lia- 
bility on the part of the defendant in this case unless the 
plaintiff has proved by a preponderance of substantial 
evidence that Nathanael Patrick Hutchison actually suf- 
fered personal injury in the course of his employment. 
In this connection a seaman does not suffer a personal 
injurv in the course of his employment unless at the time 
he suffered such personal injury he is actually engaged 
in the transaction of some business or the doing of some 
act which has been assigned to him by his emplover or 
unless he is doing some reasonable thing which his con- 
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tract of employment expressly or impliedly authorized 
him to do and which may reasonably be said to have been 
contemplated by that contract as necessarily or prob- 
ably incidental to the employment. Unless plaintiff has 
proved by a preponderance of substantial evidence that 
Nathanael Patrick Hutchison was actually in the course 
of his employment as a seaman at the very time he suf- 
fered personal injury, vour verdict will be in favor of 
the defendant with respect to each of the claims set forth 
in plaintiff’s complaint. (No. 30; T.R. pp. 52-53.) 

(u) A seaman does not suffer a personal injury in 
the course of his employment unless at the time he suf- 
fered such personal injury he is actually engaged in the 
transaction of some business or the doing of some act 
which has been assigned to him by his emplover or unless 
he is doing some reasonable thing which his contract of 
employment expressly or impliedly authorized him to do 
and which may reasonably be said to have been contem- 
plated by that contract as necessarily or probably in- 
cidental to the emplovinent. Unless plaintiff has proved 
by a preponderance of evidence that Nathanael Patrick 
Hutchison was actually in the course of his employment 
as a seaman at the very time he suffered the personal in- 
juries proximately caused at the time he struck the 
bottom of the ventilator shaft, you must find that the 
defendant is not liable for any damages by reason of 
conscious pain and suffering on the part of Nathanael 
Patrick Hutchison or by reason of a failure, if anv, of 
the defendant to supplv sufficient safety appliances in 
and about the ventilator shaft to provide a reasonably 
safe place to work. (No. 30-A; TLR. pp. 53-54.) 

(v) Your specifie attention is directed to the propo- 
sition that there is no avernnent in the plaintiff’s com- 
plaint charging that the personal injuries and death of 
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Nathanael Patrick Hutchison were or that either thereof 
was proximately caused, in whole or in part, by reason 
of any negligence on the part of any of the officers of the 
vessel or on the part of any of the members of the crew 
of said vessel. The sole claim averred by the plaintiff 
in her complaint with respect to negligence on the part 
of defendant is her contention, which is denied by the 
defendant, that the defendant neghgently failed and 
neglected to supply the deceased with sufficient safety ap- 

phances in and about the ventilator shaft to provide a 

reasonably safe place in which to work. 

In order to justify the rendition of a verdict in favor 
of the plaintiff, she is required to prove by a preponder- 
anee of substantial evidence the following elements and 
each thereof: 

1. That Nathanael Patrick Hutchison suffered per- 
sonal injury. 

That such personal injury was suffered in the 

course of his employment. 

That there was failure on the part of the de- 

fendant to supplv sufficient safety appliances 

in and about the ventilator shaft to provide a 

reasonably safe place in which to work. 

4. That such failure was proximately caused, in 
whole or in part, by negligence on the part of 
the defendant. 

5. That as a proximate result thereof the said 
Nathanael Patrick Hutchison suffered personal 
injuries and died as a result thereof. (No. 31; 
(ik. pp. 94-00.) 
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(w) You are instructed that there is no averment in 
the plaintiff’s complaint charging that the personal in- 
juries sustained at the time Nathanael Patrick Hutchison 
fell to the bottom of the ventilator shaft were proximately 
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caused, in whole or in part, by reason of any negligence 

on the part of any of the officers of the vessel or on 

the part of any of the members of the crew of said vessel. 

The sole claim averred by the plaintiff in her complaint 

with respect to the injuries sustained by her deceased 

husband at said time is her claim, which is denied by 
the defendant, that the defendant negligently failed and 
neglected to supply the deceased with sufficient safety 
appliances in and about the ventilator shaft to provide 

a reasonably safe place in which to work. 

In order to justify or support a finding in favor of 
the plaintiff upon the issue with respect to said claim, 
she is required to prove by a preponderance of substan- 
tial evidence, the following elements and each thereof: 

1. That Nathanael Patrick Hutchison suffered per- 
sonal injury. 

That such personal injury was suffered in the 

course of his employment. 

3. That there was a failure on the part of the de- 
fendant to supply sufficient safety appliances in 
and about the ventilator shaft to provide a rea- 
sonably safe place in which to work. 

4+. That such failure was proximately caused, in 
whole or in part, by negligence on the part of 
the defendant. 

5. That as a proximate result thereof the said Na- 
thanael Patrick Hutchison suffered personal in- 
juries and died as a result thereof. (No. 31-A; 
T.Re pp. 55-96.) 
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(x) No omission may he considered negligent unless 
the danger of injury was reasonably foreseeable by the 
defendant, before the happening of the accident, in the 
exercise of that amount of care which would have been 
exercised by an ordinarily prudent employer under the 
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same or similar circumstances. It is of the essence of 
actionable negligence that the party charged should, in 
the exercise of ordinary care and caution, have knowl- 
edge that the omission complained of was such an omis- 
sion as might, within the realm of probability, cause some 
injury to a seaman exercising ordinary care for his own 
safety. The circumstances necessary to be known before 
liability in consequence of an omission will be imposed 
must be such as would lead a reasonably prudent man to 
anticipate a reasonably possible danger of injury as a 
proximate result thereof. (No. 32; T.R. pp. 56-57.) 

(y) It is of the essence of actionable negligence that 
a preponderance of the evidence must show that the party 
charged should, in the exercise of ordinary care and 
caution, have anticipated that the omission complained 
of was such an omission as might cause some injury to 
a seaman exercising ordinary care for his own safety. 
The circumstances necessary to be known before liability, 
by reason of an omission, will be imposed, must be such 
as would lead a reasonably prudent man to anticipate 
a reasonably possible danger of injury as a proximate 
hesult thereof. (No. 32-A; TR. p. 57.) 

(z) In order to warrant or support a finding that an 
omission is a proximate cause of an injury, injurv at 
least in some form must be shown hy a preponderance 
of the evidence to have been foreseeable by the defend- 
ant, in the exercise of ordinary prudence, in the light of 
the attending circumstances. (No. 35; T. R. p. 58.) 

(aa) One test to be apphed in deciding whether there 
was or was not a negligent failure or neglect on the part 
of the defendant to supply sufficient safety appliances in 
and about the ventilator shaft to provide a reasonably 
safe place to work is the following: Prior to the time 
that Nathanael Patrick Hutchison in some manner got 
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into the ventilator shaft and fell to the bottom thereof 
would an ordinarily prudent person operating the SS 
‘‘Linfield Victory’’ have anticipated that the pipe rail- 
ings surrounding the opening at the top of the ventilator 
shaft were not reasonably sufficient to protect a seaman 
exercising ordinary care of his own safety and in the full 
possession of normal faculties from inadverently falling 
into said ventilator shaft? If von answer this question 
in the negative, there was no negligent failure or neglect 
on the part of the defendant to supply sufficient safety 
appliances in and about the ventilator shaft to provide a 
reasonably safe place to work. (No. 35-A; T.R. pp. 58- 
59.) 

(bb) One of the required elements involved in the 
proof of negligence on the part of a defendant ship owner 
is that there must be substantial evidence justifying a 
finding that under the existing circumstances the ship 
operator should reasonably have anticipated the danger 
of bodily injury or death to a member of the crew. (No. 
305 IR. =p. 52.) 

(cc) One of the required elements involved in the proof 
of negligence on the part of a defendant ship owner is 
that there must be evidence, direct or indirect, justifying 
a finding that under the existing circumstances the ship 
operator should reasonably have anticipated the danger 
of bodily injury or death to a member of the crew. (No. 
36- Men IUR. w. Dd.) 

(dd) It is sufficient if a safety appliance he such as 
is reasonably fit for its purpose and reasonably adequate 
for the purpose of preventing accidental injury to an 
emplovee who is exercising ordinary care for his own 
safety. (No. 33; T.R. pp. 57-58.) 

(ee) Jt is not the absolute duty of an employer to fur- 
nish a safe place to work. The only obligation is that 
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the employer exercise reasonable care to provide a rea- 
sonably safe place in which to work. (No. 34; T.R. p. 58.) 

(ff) You may not indulge in speculation, surmise or 
conjecture with respect to any of the matters or elements 
as to which the law places the burden of proof upon the 
Plaintfii. (No. 38; T.R. p. 60.) 

(gz) You are not permitted to speculate, conjecture or 
surinise with respect to when, how or in what manner 
Nathanael Patrick Hutchison sustained the injuries re- 
sulting in his death. (No. 39; T.R. p. 60.) 

(hh) You are instructed that the pipe railings installed 
around the open sides of the ventilator shaft were sup- 
plied for the purpose of preventing any seaman, while 
exercising ordinary care for lis own safety, from in- 
advertently falling into said ventilator shaft in the course 
of his employment, and that said pipe railings constituted 
a safety appliance for that purpose. If vou find from the 
evidence the said pipe railings constituted all that a rea- 
sonably prudent employer would have furnished in the 
way of safety appliances in and about the ventilator shaft 
in order to provide a reasonably safe place to work, vour 
finding with respect to said issue of fact must be in 
favor of the defendant. (No. 40-A; T.R. p. 61.) 

(ii) The disputable presumption that Nathanael Pat- 
rick Hutchison exercised ordinary care for his own safety 
cannot be used by vou as a basis of a finding that the de- 
fendant failed or neglected to supply reasonably sufficient 
safety appliances in and about the ventilator shaft to pro- 
vide a reasonably safe place to work. Therefore, in de- 
ceiding whether the defendant did or did not fail or neglect 
to supply reasonably sufficient safety appliances in and 
about the ventilator shaft to provide a reasonably safe 
place to work you are precluded from hasing a finding 
with respect to that issue of fact directly or indirectly 
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upon the disputable presumption that Nathanael Patrick 
Hutchison exercised ordinary care for his own safety. 
(Nomee inp. "07,) 

(j]) The employer of a seaman is not an insurer or 
guarantor of his safety or hfe. The design and construec- 
tion of an appliance is not required by law to be abso- 
lutely safe to the end that it is impossible for a sea- 
man to be injured or to lose his life. (No. 42; T.R. pp. 
61-62.) 

(kk) <A steamship operator is not guilty of actionable 
negligence in the event such operator merely fails to an- 
ticipate carelessness or lack of care upon the part of an 
employee who may suffer injury. (No. 43; T.R. p. 62.) 

(ll) The defendant in this case has admitted that 
there was no permanent artificial lighting fixture installed 
in that part of masthouse No. 2 where the ventilator shaft 
referred to in the evidence was located. In this connection, 
you are instructed that the absence of artificial iHumina- 
tion inside of said masthouse is of no importance what- 
ever and must be entirely disregarded by vou unless the 
plaintiff has proved by a preponderance of evidence that 
the inside of said masthouse was in a state of darkness 
and that artificial illumination was reasonably required in 
order to supply him with a reasonably safe place to work. 
(No.4: TUR. p62.) 

(mm) You are instructed that the absence of artificial 
illumination inside of said masthouse 1s of no importance 
whatever and must be entirely disregarded by you un- 
less the plaintiff has proved by a preponderance of evi- 
dence that the actual visibility inside of said masthouse, 
at or immediately before Nathanael P. Hutchison fell, 

ras such that artificial illumination was reasonably re- 
quired in order to supply him with a reasonably safe place 
to work. (No. 44-A; T.R. pp. 62-63.) 
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(nn) If vou find from all of the evidence that the pipe 
railings surrounding the ventilator shaft in masthouse 
No. 2 constituted a reasonably sufficient safety appliance 
about said ventilator shaft and that the masthouse was, 
with the presence of said pipe railings about the ventilator 
shaft and without any additional safeguard therein or 
about the same, a reasonably safe place to work and that 
the plaintiff has failed to prove by a preponderance of 
evidence that any artificial ilhunination was reasonably 
required, vour verdict must be in favor of the defendant 
with respect to each of plaintiff’s claims. (No. 45; T.R. 
p. 63.) 

(oo) If you find from all of the evidence that the pipe 
railings surrounding the ventilator shaft in masthouse 
No. 2 constituted a reasonably sufficient safety appliance 
about said ventilator shaft and that the masthouse was, 
with the presence of said pipe railings about the ventilator 
shaft and without any additional safeguard therein or 
about the same, a reasonably safe place to work and that 
the plaintiff has failed to prove by a preponderance of 
evidence that any artificial illumination was reasonably 
required, your verdict must be in favor of the defendant 
as to plaintiff’s claim with respect to the place of work. 
(No. 45-A; T.R. pp. 63-64.) 

(pp) There is a distinction between contributory negli- 
gence and negligence on the part of an employee which 
is the sole proximate cause of his injury or death. Con- 
tributory negligence is of importance in this case only if 
you find froin all of the evidence that the defendant neeli- 
gently failed or neglected to supply Nathanael Patrick 
Hutchison with sufficient safety appliances in and about 
the ventilator shaft to provide a reasonably safe place 
in which to work and that he suffered personal injury and 
death as a proximate result of such, if any, failure or 
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neglect. In such ease, if vou so find from the evidence, it 
is vour duty to diminish the damages in proportion to the 
negligence, if any, on the part of Nathanael Patrick 
Hutehison proximately contributing to Ins own injury 
and death. On the other hand, if you find from all of the 
evidence that the sole proximate cause of the injurv and 
death of Nathanael Patrick Hutchison was negligence on 
his part, then your verdict must be in favor of the de- 
fendant. (No. 46; T.R. p. 64.) 

(qq) Nathanael Patrick Hutchison was required at 
all times to exercise that amount of care and caution 
which would have been exercised under the same or 
similar circumstances by an ordinarily prudent person to 
observe and avoid danger. In the absence of evidence, 
direct or indirect, to the contrary, the law presumes that 
he had notice of everything which an ordinarily careful 
seaman would have known under the same or similar 
circumstances. If Nathanael Patrick Hutchison did any- 
thing which an ordinarily prudent seaman would not have 
done under the same or sinilar circumstances or failed to 
do anvthing which an ordinarily prudent seaman would 
have done under the same or similar circumstances then 
it will be your duty to find that Nathanael Patrick Hutchi- 
son was guilty of negligence. If vou find that he was 
guilty of negligence and that such, if any, negligence was 
the sole proximate cause of personal injury and death, 
vour verdict must be in favor of the defendant with re- 
spect to each claim asserted by the plaintiff. (No. 47; 
T.R. pp. 64-65.) 

(rr) The law does not permit vou to guess or speculate 
as to negligence or as to the proximate cause of the 
injuries or death of Nathanael Patrick Hfntehison. Tf the 
evidence on the issue of claimed negligence on the part 
of the defendant or proximate cause does not preponder- 
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ate in favor of the plaintiff, then she has failed to fulfill 
her burden of proof. If after considering all of the evi- 
dence vou find that it is just as probable that either the 
defendant was not negligent or that, if it was, its negli- 
gence was not a proximate cause of the injuries or death, 
as it is that soine negligence on its part was such a cause, 
then a case against the defendant has not been established. 
(No. 49; T.R. pp. 65-66.) 

(ss) In determining whether negligence or proximate 
cause or contributory negligence has been proved by a 
preponderance of evidence, vou must consider all of the 
evidence, direct or indirect, bearing either way upon the 
question, regardless of which party produced it. A party 
is entitled to the same benefit from evidence that favors 
his cause or defense when produced by his adversary as 
when produced by himself. (No. 51; T.R. p. 66.) 

(tt) There was no duty on the part of the defendant 
to anticipate or provide against a negligent, careless or 
lmproper use of any safety appliance or a failure on the 
part of any seainan to exercise ordinary care in or about 
the use of any safety appliance actually installed about 
the ventilator shaft. (No. 54; T.R. p. 68.) 

(uu) In the instructions which have been given to vou 
and in some which may be given to you the phrase ‘‘rea- 
sonably safe’’ is used. A safety appliance is reasonably 
sufficient in the event it is one which in and of itself 
would be deemed adequate by an ordinarily prudent em- 
ployer under the same or similar circumstances. (No. 56; 
ihe pp. 69-70.) 

(vv) An appliance is reasonably safe when it fur- 
nishes such safeguards to life and limb as would be pro- 
vided by an ordinarily prudent emplover under the same 
or similar circumstances. In other words, a safety ap- 
pliance is reasonably sufficient if in and of itself it is all 
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that an ordinarily prudent emplover of seamen would 
supplv for the purpose of safeguarding a ventilator shaft 
located inside a masthouse of a vessel under circumstances 
the same as or similar to those shown by the evidence 
in’ this*case. (No. 572A; T.R. p. 70.) 

(ww) Wou are instructed thatgthe ‘Linfield Victor = 
was owned by the United States of America, Department 
of Commerce, and that it was a ‘‘steam vessel’’. An appli- 
eable statute enacted bv the Congress, in full force and 
effect in so far as this case is concerned, provided that 
the Coast Guard shall, once in every vear, at least, care- 
fully inspect the hull of each such steam vessel, and 
shall satisfy itself that every such vessel so submitted to 
inspection is of a structure suitable for the service in 
which she is to be emploved, * * * and is in a condition 
to warrant the belief that she may be used in navigation 
as a steamer, with safety to life. 

The applicable statute enacted by Congress also pro- 
vided that when the inspection of a steam vessel is com- 
pleted and the Coast Guard approves the vessel and her 
equipment throughout, it shall make and subscribe a cer- 
tificate, which certificate shall be verified by the oath of 
the Coast Guard official signing it, before the chief officer 
of the customs of the district or any other person com- 
petent hy law to administer oaths. Said statute also pro- 
vided that such certificate shall be delivered to the master 
or owner of the vessel to which it relates, and one copy 
thereof shall be kept on file in the Coast Guard official’s 
office and one copy thereof delivered to the collector or 
other chief officer of the customs of the district in which 
such inspection has heen made, who shall keep the same 
on file in his office. The statute also provided that no 
vessel required to be inspected under the provisions of 
said statute shall be navigated without having on board 
an unexpired regular certificate of imspection. 


a) 


You are instructed that it is a presumption of law, 
in the absence of evidence to the contrary, that there 
was on board the ‘‘ Linfield Victory’’ at all times referred 
to in the evidence in this case, an unexpired regular cer- 
tificate of inspection and that such certificate of inspec- 
tion had been issued by the Coast Guard and that all 
duties imposed by law upon the Coast Guard with refer- 
ence to the inspection of said ‘‘Linfield Victory’’ had 
been regularly performed and that the Coast Guard 
obeved the requirements of said statute. Unless this pre- 
sumption has been controverted by other evidence, direct 
or indirect, vou are bound to find according to such pre- 
sumption. (No. 58-A; T.R. pp. 73-74.) 

(xx) You are instructed that regardless of the fact 
that the ‘‘Linfield Vietory’’ was moored to or tied up 
at a dock at Baltimore, Maryland, on April 24, 1951, the 
said vessel was in navigation. (No. 59; T.R. pp. 74- 
15.) 

(yy) You are instructed that regardless of the fact 
that the ‘‘Linfield Victory’? was moored or tied to a dock 
at Baltimore, Marvland, on April 24, 1951, said ‘‘Lin- 
field Victory’’ was at said time being used in navigation 
as a steamer; and it is a preswuption of law in accord- 
ance with which you are bound to find, unless controverted 
by other evidence, direct or indirect, that the Coast Guard 
had carefully inspected the hull of said vessel and had 
satisfied itself that said vessel was of a structure suit- 
able for the service in which she was to be employed and 
was in a condition to warrant the belief that she might 
be used in navigation with safety to life and that all re- 
quirements of law were faithfully complied with and 
that it did not find on hoard said vessel, as part of the 
required equipment thereof, any equipment, apparatus or 
appliances not conforming to the requirements of law. 
fo, 60; TR. p. 76.) 
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(zz) You are instructed that there is no oblgation 
resting upon the defendant in this case to produce either 
in person or by deposition the testimony of any person 
who may have been aboard the vessel SS ‘* Linfield Vic- 
tory’’ at any time while the said vessel was in the Port 
of Baltimore, Marvland, for any purpose whatever. You 
are not entitled to presume or infer that if the defendant 
had produced, either in person or by deposition, the tes- 
timony of any person who may have been aboard the ves- 
sel ‘‘Linfield Victory’’ while it was in the Port of Bal- 
tinore, Maryland, or any other person who was in the 
City of Baltimore, Maryland, at any time while the said 
vessel was at that port that such testimony would consti- 
tute any evidence whatever in favor of the plaintiff’s 
claim that the defendant failed to supply sufficient safety 
appliances in and about the ventilator shaft in masthouse 
No. 2 to provide a reasonably safe place to work or that 
the life of Nathanael Patrick Hutchison could have been 
saved by a surgical operation or any other kind of med- 
ical care and attention. (No. 66; T.R. pp. 80-81.) 

Appellant’s objections to the instructions given and 
refused are in four sections. The first section refers to 
what occurred on the inorning of October 138, 1955, before 
the court had given any of its instructions to the jury; 
the second section refers to what occurred immediately 
after the court concluded its first effort to instruct the 
jury; the third has reference to amendments before the 
jury started its deliberations; and the fourth section re- 
fers to what occurred when the jury came back to the 
court room, of its own volition, in an obviously confused, 
rebellious and sympathetic state of mind. 

First section: On Thursday morning, Oetober 13, 1955 
(the court instructed the jurv the next day, October 14, 
1955) the record shows the following: 
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“Mr. Gallagher. In an effort to be helpful to the court, 
I will state now that I see no reason whatever why the 
eourt should not be able to state to the jury all of the 
law appheable to this case orally, without reading any 
instruction proposed by either of the parties. And the 
court will do that if the court will keep in mind the 
essential bases of actionable negligence. 

No. 1. What duty is imposed by Jaw upon the defend- 
ant Pacific-Atlantie Steamship Co. with reference to the 
allegations in the first amended complaint. 

In other words, directed to those averments of the first 
amended complaint. 

No. 2. After stating the legal duty, for example, vour 
Honor should tell the jury what legal duty was imposed 
upon the defendant and upon what agent of the defendant 
to provide proper medical care for Mr. Hutchison. 

I think the only agent of the defendant who could be 
eharged with the performance of that duty, if it arose at 
all, was the master of the vessel. 

Next, your Honor should tell the jury what the issues 
of fact are, as raised by the pleadings. Those issues are 
simple. There is a specific allegation with reference to 
alleged negligence, in a failure or neglect to supply 
sufficient safety appliances in and about the ventilator 
shaft and in masthouse No. 2, to provide a reasonably 
safe place to work. 

Next, as the plaintiff claims—in making these sugges- 
tions IT am not agreemg these issues should be submitted 
to the jury. Next, she claims that as a proximate result of 
the same alleged negligence, in the omission to do a cer- 
tain thing with reference to safetv apphlances, Nathanael 
Patrick Hutchison, during his lifetime, suffered conscious 
pain and suffering. 

Now, as a corollary, counsel savs he also claims that 
a failure to conduct a search was negligence. I don’t know 
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what vour Honor is going to do with that, but I think 
vou have got to tell the jury that there was or was not a 
legal duty to search for him simply and solely because 
of the fact that he didn’t show up for work. I don’t 
think there was any such legal duty. 

Then your Honor will have to instruct the jury about 
what constitutes negligence on the part of the deceased. 

In other words, tell the jury with reference to hin, 
and referring to hin, that negligence is the doing of some- 
thing which an ordinarily prudent seaman would not have 
done, or the failure to do something which an ordinarily 
prudent seaman would have done, under the same or 
similar circumstances. 

And that if he was so guilty of negligence, and it was 
the sole proximate cause of his injury, then, with ref- 
erence to the claims for conscious pain and suffering, and 
with reference to the damages for death there is no cause 
of action and the verdict would have to be for the de- 
fendant. 

However, if the jury finds, in response to your other 
instructions, the defendant did negligently breach some 
duty it owed to Mr. Hutchison or to Mrs. Hutchison, 
and that as a proxinate result thereof his death occurred, 
and so forth, and he was guilty of contributory negli- 
gence, then the jury would have to diminish the damages 
in accordance with the percentage with respeet to which 
his negligence proximately contributed to his injuries. 

I don’t think vour Honor should have any trouble with 
injuries, with reference to the measure of damage, if they 
are couched in language which does not convey to the 
jury the idea that vour Honor is assuming that the lady 
is entitled to recover any damage. 

Now, there are other subjects that vour Tlonor, T sung- 
gest, should cover clearly. No. 1. The statutes of the 
United States impose certain specific duties upon the 
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Coast Guard with reference to the inspection of vessels. 
I have called the statutes to vour Honor’s attention. 

I think vou should instruct the jury that the law re- 
quired the Coast Guard to do thus and so, insofar as the 
statute is applicable to safety of life and so forth. 

And that your Honor should tell the jury that in the 
absence of evidence, direct or indirect, to the contrary, 
the jury must find in accordance with the presumption 
that the Coast Guard performed its full, official duty in 
that respect before issuing a certificate of inspection. 

J think that vour Honor should also cover this question 
of illumination in the masthouse, to tell the jury that 
unless the plaintiff has proved that the inside of the 
masthouse on the date and at the time when Mr. Hutchi- 
son got into this ventilator shaft was so lacking in visi- 
bilitv as to make it necessary to have artificial illumina- 
tion, and that unless the plaintiff has proved that they 
will disregard all of this testimony about no permanently 
affixed electrical fixtures. 

Now, there is one other thing that I should call to your 
Honor’s attention. I don’t believe that your Honor should 
give the jury a general definition of negligence, because 
that would permit the jury to wander throughout the 
length and breadth of negligence generally, and they 
would not be confined to the averments of the complaint 
setting forth Mrs. Hutchison’s specific claims of negli- 
gence, as denied by the answer. 

And there is a case—there are a lot of cases, but there 
is one in 216 Fed. (2d) which holds that it is the duty 
of a United States District Judge to confine instructions, 
with reference to negligence, to the specific allegations 
which are set forth in the complaint, and not give some 
general definition of negligence which would permit the 
mury to say, ‘Oh, well, I think the president of the cor- 
poration should have been in Baltimore and I think the 
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defendant corporation should have had somebody leading 
this man around by the hand all day,’’ and they didn’t 
have one leading him around by the hand and therefore, 
they are guilty of negligence and so forth. 

That is why I think that these instructions should be 
restricted to the issues raised by the allegations of the 
complaint and denied by the defendant. 

The Court. They will be. 

Mr. Gallagher. Now, one other thing. The only pos- 
sible causes of action which this plaintiff might have are 
strictly and exclusively statutory. And those causes of 
action are separate and distinct and, therefore, there 
must be a separate verdict as to each cause of action. 

The Court. There will be. 

In fact, | have decided that, generally speaking, the 
interrogatories I worked out at the earlier trial were a 
good idea. Many of the suggestions of the interrogatories 
you proposed here are good, but they have become lengthy 
before you finished with them, so I will stay down this 
evening and work out a set of interrogatories which will 
require this jury to state whether they find negligence, 
whether they find contributory negligence, or whether 
they find proximate cause, whether they find conscious 
pain and suffering, and if they do so find it, what they 
allow for it. 

Mr. Gallagher. | have asked for one, your Honor, 
which this jury can’t answer, but it is a material issue in 
the case. What date and what time on what date did 
Nathanael Patrick Hutchison hit the bottom of that ven- 
tilator shaft and suffer his injuries? 

If the jury can’t answer that question, they can’t say 
there was any negligence in failing to find him or failing 
to send lui to m doctor, and the can’t say thati He 
suffered them in the course of his employment, in the 
absence of their ability to make that kind of a finding. 
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See, your Honor, there is no evidence in this case 
showing how this man was dressed when he was found. 
Was he in dress clothes, was he in working clothes? (R.T. 
pp. 602-607; T.R. pp. 358-363.) 

The foregoing suggestions and contentions of defend- 
ant’s attorney were thus called to the attention of the 
court before the jury retired to consider its verdict and 
constitute objections to the charge as actually given. 

Second section: 

(a) Mr. Gallagher. | except to the instruction wherein 
the court told the jury that the fact that the United 
States has or had an interest in the vessel LINFIELD 
VICTORY does not affect the responsibility of the de- 
fendant upon the following grounds: 

No. 1— 

ie Court. [I don’t care what srounds you state. | 
am going to let the charge in that respect stand, in view 
of my research on it and in view of the argument which 
we have heretofore had. 

Your exception is sufficient for the purpose of this 
court. 

Mr. Gallagher. I respectfully request permission to 
state it for the benefit of the United States Court of 
Appeals. 

The Court. They will know what you are getting at. 
Gia lee ce; TR. ppx 629-050.) 

(b) Mr. Gallagher. I except to the instruction given 
bv the court that the operators of the LINFIELD VIC- 
TORY are responsible for the physical structure of the 
ship and have placed upon them any burden to change 
the physical structure of the ship upon the ground that 
the charter party prohibits it, without the consent and 
permission of the Government, the owner. (R.T. pp. 799- 
SOU) Uae p. 530.) 

() Al. “Gallagher. [ excepto to thewsivine of the 
instruction with reference to presumptions, because the 
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court has not told the jury that they are not entitled 
to indulge in any presumptions excepting those specific- 
ally referred to by the court. (R.T. p. 800; T.R. pp. 530- 
fale) 

(d) Mr. Gallagher. I except to the instruction given 
by the court that any party who intends to deny the effect 
of a presumption must present evidence to the contrary. 
Cho. pas00; ak. p. a51.) 

(e) Mr. Gallagher. I except to the instruction that 
the court gave to the jury with reference to the Certifi- 
eate of Inspection, which has been introduced in evidence, 
wherein the court instructed with reference to questions 
of fact and deprived the defendant of its right to a jury 
pices LD. peecUls ine o325) 

(f) Myr. Gallagher. I except to the instruction with 
reference to your Honor’s discourse on the Certificate 
of Inspection for another reason, that it ignores the tes- 
tunony of the witness Dyer as to the extent of the in- 
spection, and it ignores the presumption that official duty 
has been performed and that it is in itself evidence, be- 
cause it 1s a disputable presumption, and the jury must 
find in accordance with it, in the absence of evidence 
ditecm or indirect, to the contrary, (R.T. p. S01; UT iigep. 


a2.) 
(¢) Myr. Gallagher. I except to the instructions given 


by the court for the reason that the court did not state 
to the jury the issues, the specific issues as raised by 
the pleadings and state to the jury that their consider- 
ation of the evidence is to be restricted to those specific 
averments of alleged negligence. (R.T. p. 802; TLR. p. 
Doe) 

(h) Mr. Gallagher. [ exeept to the instructions, the 
part of the instruction as follows: 

“In the absence of knowledge or notice to the contrary 
and in the absence of circumstances that eaution or would 
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caution a reasonably prudent person in like position to 
the contrary, an employee may assume that the employer 
has exercised reasonable care in furnishing a reasonably 
safe place within which to work and may rely and act 
upon that assumption’’ upon the ground that everything 
connected with the masthouse and the shafts, and so 
forth, was plainly obvious and there is no basis in the 
evidence for that instruction. (R.T. pp. 802-803; T.R. 
poo. ) 

(Gi) Mr. Gallagher. | take exception to the instruc- 
tion that the fact that Nathanael Patrick Hutchison had 
not signed Articles at the time of receiving the personal 
injuries in no way deprives him of his right under the 
law, upon the ground that that instruction assumes as 
a fact that he had some right under the law. In other 
words, to eollect damages. 

The Court. [Exception noted. 

Mr. Gallagher. And the same exception is taken to 
the instructions given by the court with reference to Mrs. 
Hutchison’s rights under the law. (R.T. p. 803; T.R. p. 
833.) 

(j) Mr. Gallagher. I except to the instruction of the 
court, ‘*That in the event of injury Nathanael Patrick 
Hutchison was entitled to the mghts which the court has 
referred to and will refer to in these instructions, unless 
he had actually left such einployment, and whether or not 
he commenced employment or whether or not he left the 
employment are questions that are exclusively for the 
jury,’’ upon the ground that that instruction calls the 
jury’s attention to the assumption that Nathanael Patrick 
Hutchison had a legal right to recover. 

The Court. I think he did, whether he was a member 
of the erew or not, if he were an invitee or even a 
licensee. (R.T. pp. 808-804; T.R. p. 534.) 

(k) Mr. Gallagher. I except to the instructions of 
the court wherein the court defines negligence generally, 
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wherein the court refers to acts or omissions with ref- 
erence to the defendant, upon the ground that the court 
has thereby expanded the issues and has not confined 
the jury to a consideration of specific alleged failures, 
which do not include any acts on the part of the de- 
fendant or its emplovees. (R.T. p. 804; T.R. p. 554.) 

(1) Mr. Gallagher. I except to the imstruction that 
negligence is the doing of some act which a reasonably 
prudent person would not do or the failure to do some 
act which a reasonably prudent person would do,— 

The Court. Oh, that is Blackstone, Chitty and all the 
other people— 

Mr. Gallagher. May I finish my exception, your 
Honor? 

dine Court. ioread it irom’ BAI 

Mr. Gallagher. —upon the ground that the allegation 
so far as the defendant is concerned, relates solely to 
alleged omissions. 

And unless the court says that that apphes to Mr. 
Hutchison, but that only evidence which may show alleged 
omissions applies to the defendant, the instruction is 
prejudicial. (R.T. pp. 805-806; TR. pp. 535-536.) 

(Qn) Mr. Gallagher. I take exception to the remain- 
ing instructions which refer generally to negligence, with- 
out confining it to the particular and specifie acts (sic) of 
alleged omissions set forth in the complaint, so far as 
the defendant is coneerned. (R.T. p. 806; T.R. p. 536.) 

(n) J exeept to the instruction given by your Honor 
with reference to the increase or decrease in the amount 
of care which must be exercised, hecause the court pointed 
that at the defendant and did not say that Nathanael 
Patrick Hutehison was required to do the same thing. 
(eu OO setts eri. ) 

(o) Mr. Gallagher. 1 take exception to the instruc- 
tion given by the court with reference to contributory 
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neghgence, wherein the court told the jury that the only 
thing it could think of was the testimony with reference 
to the fact that he felt rugged and might have a slight 
hangover, upon the ground that that is an instruction 
with reference to fact which deprives the defendant of a 
right to a jurv trial. 

The Court. What other possible basis for contribu- 
tory neghgence is suggested by the evidence? Tell me 
and I will amend my comment to the jury. 

Mr. Gallagher. If the man climbed over the pipe rail- 
ings, in the full possession of his faculties, at a time 
when he could see what he was doing, then he was guilty 
of gross negligence, and such negligence would be the 
sole proximate cause of his injury and would, at least, be 
a proximate cause to a great extent. 

He could have climbed up the escape shaft, as plain- 
tiff claims, in utter darkness. If he did so he was guilty 
of gross negligence which would proximately contribute 
to his injuries, and so forth. 

Those are not the onlv things he could have done or 
omitted. And I say that the court cannot tell the jury 
what is the extent of contributory negligence or what 
facts they can consider in determining that issue. 

The Court. I can comment on the evidence. 

Mr. Gallagher. I contend it is a violation of our con- 
stitutional right to a jury trial. (R.T. pp. 806-807; T.R. 
p. 536.) 

(p) Now, I take exception to the instruction given by 
vour Honor, where vou told the jury that at the very 
time he suffered his personal injuries he was actively 
engaged in the course of lis employment, or was in the 
commee of ls employment. (i.T. p. S07; PUK. p. 537.) 

(q) Mr. Gallagher. [ take exception to the instrue- 
tion given by vour Honor to the Jury, wherein vou stated 
specifically that it didn’t make a particle of difference 
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what time this alleged accident occurred, for the reason 
that the course of the employment is a very essential 
issue here and the time is, therefore, of material im- 
portance and it is the burden of the plaintiff to prove 
that the injuries were suffered in the course of the em- 
ployment and the time is a very material element in 
determining that factor. (R.T. p. 808; T.R. pp. 537-538.) 

(*) Mr. Gallagher. I except to the refusal of the 
court to submit to the jury an interrogatory requesting 
the jury to state on what date Nathanael Patrick Hutchi- 
son suffered his injuries and at what time on such date. 
Give pe S0S> The p. 933.) 

(s) Mr. Gallagher. If your Honor please, the defend- 
ant takes exception to the refusal of the court to give 
its proposed Instruction No. 11 upon the ground that the 
matters covered by that instruction have not been covered 
by the instruction given. 

The Court. Will you pass it up, please? 

These go from 8 to—that is a hiatus; from 8 to 23. 

Read me enough of 11, Mr. Gallagher, that | will have 
it recalled to my mind. 

Mr. Gallagher. Your Honor, the subject of 11 is to set 
forth the issues of fact which the court is subinitting 
to the jury, with reference to the claim of actionable 
negligence, and also tells the jury that there is no burden 
on the defendant to offer any evidence whatever for the 
purpose of disproving the averments set forth in Plain- 
tiff’s Complaint, and that the averments of Plaintiff’s 
Complaint do not constitute the slightest evidence. Those 
have not been covered by the instructions given. (R.T. 
pp. 809-810; T.R. pp. 539-540.) 

(t) Mr. Gallagher. 1 take exception to the refusal 
to give defendant's proposed Instruction No. 11-A for 
the same reasons which I have referred to with respect 
to defendant’s proposed Instruction 11. (R.T. p. 810; 
Tego 20.) 
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(u) Mr. Gallagher. I take exception to the refusal 
to give proposed Instruction No. 13, which would have 
told the jury that they are not permitted to determine 
what issues of fact are raised by the pleadings. (R.T. 
p. 810; T.Re p. 540.) 

(v) The Court. They haven’t seen the pleadings in 
this ease, nor will they. I read them the charging lan- 
guage. 

Mr. Gallagher. I except to the refusal of the court 
to give defendant’s proposed Instruction No. 14-A, 
which— 

The Court. What are the first words of it? 

Mr. Gallagher. ‘‘The court will call to your attention 
certain specific averments set forth by the plaintiff in 
her Complaint.”’ 

The Court. All right, that is enough. Denied; noted. 
(B.T. p. 811; T.R. p. 540.) 

(w) Myr. Gallagher. | except to the refusal of the 
court to give defendant’s proposed Instruction No. 15, 
whieh would have told the jury that there is no claim 
of the plaintiff to the effect that any appliance in the 
masthouse was defective and points out the specific claim 
which she does make. (R.T. p. S11; T.R. p. 540.) 

(x) Mr. Gallagher. I except to the refusal of the 
court to give defendant’s proposed Instruction No. 15-A 
for the same reasons stated with respect to the refusal 
tommive No, 15. (R.T. p. S115 Vike 544.) 

(y) Mr. Gallagher. I respectfully except to the re- 
fusal of the court to give defendant’s proposed Instruc- 
tion No. 16-A upon the ground that the principles of law 
set forth therein have not been covered by the instruc- 
tions given by the court. 

The Court. Will vou read me the first words of 16-A? 

Mr. Gallagher. ‘‘There is no averment set forth in 
plaintiff’s complaint that the defendant negligently or 
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otherwise failed or neglected to supply the deceased with 
a safety appliance about the ventilator shaft in masthouse 
No.2.” 

The Court. Noted and denied. When I said ‘'noted’’ 
J mean it is noted for your purpose on appeal. 

When I say ‘‘denied’’, | mean I refuse to read it to 
the jury now, for all reasons which are legally applicable 
to such refusal. (R.T. pp. 811-812; T.R. p. 541.) 

(z) Mr. Gallagher. I respectfully except to the re- 
fusal of the court to give defendant’s proposed Instruc- 
tion No. 17 upon the ground that it states principles of 
law, which have not been covered, and as to which the 
defendant is entitled to have the jury instructed. 

The Court. The first words, please. 

Mr. Gallagher. ‘‘Insofar as the second claim of plain- 
tiff is concerned, the one in which she seeks damages by 
reason of the death of Nathanael Patrick Hutchison, you 
are instructed that that particular claim is predicated 
solely and exclusively upon a statute which provides,—”’ 

The Court. Denied. Noted and denied. It is covered 
by other instructions. (R.T. p. 812; T.R. pp. 541-542.) 

(aa) Mr. Gallagher. I respectfully except to the 
court’s refusal to give defendant’s proposed Instruction 
No. 18 upon the same grounds and each of them here- 
tofore stated. (K.'T. p. 813; T.R. p. 542.) 

(bb) Mr. Gallagher. 1 except to the refusal of the 
court to give defendant’s proposed Instruction No. 66, 
which has to do with the— 

The Court. All right. I think I have that one here. It 
was filed in sequence. 

Mr. Gallagher. In the light of the argument made 
by Mr. Simpson to the jury, that it was our obligation to 
bring in some witnesses, the refusal to give that instruc- 
tion iswparticularly prefucdidial. (lke T. sp: 513 sail. 1. 7. Gee.) 

(ec) Mr. Gallagher. The defendant respectlnlly ex- 
cepts to the refusal of the court to instruct the jury 
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with reference to what would constitute negligence on 
the part of the deceased himself. (R.T. p. 813; T.R. p. 
542.) 

(dd) Mr. Gallagher. The defendant respectfully ex- 
cepts to the refusal of the court to instruct as requested 
in No. 28, that a seainan has a right, under certain cir- 
cuinstances, to quit his job at any time he may see fit 
jomdorcom (ly. p. S13; TR, pp, 542-543,) 

(ee) Mr. Gallagher. I take exception to the refusal 
of the court to give proposed Instruction No. 30-A upon 
the ground that that would tell the jury what is actually 
within the—an act within the course of employment and 
would restrict the jury to the proposition that if the 
plaintiff doesn’t prove that particular element by a pre- 
ponderance of evidence that she could not claim that 
there was any failure to furnish a reasonably safe place 
to work, or that he was actually engaged in the course 
of his employment. (R.T. p. 814; T.R. p. 548.) 

% * * * * * 

The Court. Read enough of it that I can see if it has 
legal vice in it. 

Mr. Gallagher. ‘‘A seaman does not suffer a personal 
injury in the course of his employment, unless at the 
time he suffered such personal injury he is actually en- 
gaged in the transaction of some business or the doing 
of some act which has been assigned to him by his em- 
ployer, or unless he is doing some reasonable thing 
which his contract of employment expressly or impliedly 
authorized him to do and which may reasonably be said 
to have been contemplated by that contract as necessarily 
or probably incidental to the employment.”’ 

The Court. Covered by instructions given. Noted and 
demed: (h.T. p. Slo; Tak. p. 54.) 

(ff) Mr. Gallagher. I respectfully except to the re- 
fusal of the court to give defendant’s proposed Instrue- 
tion No. 31, or in lieu thereof 31-A, which has to do— 
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The Court. Just a moment, until I find it here. Noted 
and denied. 

Mr. Gallagher. 1 respectfully except to the refusal of 
the court to give the proposed defendant’s instructions 
with reference to foreseeability as being one of the es- 
sential elements of actionable negligence. In other words, 
Nos. 32, 32-A, 33, 34, 35, 35-A, 36, 36-A and—that is it. 
36-A is the last one. Upon the ground that vour Honor 
has not fully or correctly instructed the jury with refer- 
ence to foreseeability. (R.T. pp. 815-816; T.R. p. 544.) 

(gg) Mr. Gallagher. I respectfully except to the re- 
fusal of the court to instruct the jury, as requested by 
the defendant, that the pipe railings surrounding the 
ventilator shaft were, as a matter of law, a safety appli- 
ames *Ginek. p. olGs T.1t. 7). 949.) 

(bh) Mr. Gallagher. Il respectfully except to the re- 
fusal of the court to instruct the jury that there was no 
duty on the part of the defendant to furnish an apphance 
which would be reasonably safe for any seainan, unless 
such seaman was exercising ordinary care for his own 
safety and preservation, in the use thereof, or in the 
vicinity thereof. (R.T. p. 816; TLR. p. 545.) 

(ii) Mr. Gallagher. I respectfully take an exception 
to the refusal of the court to instruct the jury in ac- 
cordance with defendant’s proposed Instruction No. 52, 
to the effect that from the disputable presumption favor- 
ing Mr. Hutchison the jury could not infer or presume 
any negligence on the part of the defendant. (R.T. p. 
SiGe Lik. p. 545.) 

(jj) Mr. Gallagher. | exeept to the refusal of the 
court to instruct the jurv that the law did not impose 
upon a defendant an absolute duty of furnishing an acei- 
dent-proof ventilator shaft, or that the inasthouse had to 
be absolutely safe, to the end that it was impossible for 
a seaman to be injured. (RTP. pp. 816-817; TR. p. 545.) 
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(kk) Mr. Gallagher. I respectfully except to the re- 
fusal of the court to give the defendant’s proposed in- 
struction to the effect that the defendant isn’t guilty of 
actionable negligence merely because it fails to anticipate 
carelessness or lack of care upon the part of an em- 
ployee. (R.T. p. 817; T.R. pp. 545-546.) 

(ll) Now, Mr. Gallagher, vou are going through, ap- 
parently all of your instructions and taking time to 
enumerate things we have been over before. 

You have gone substantially past the time and it looks 
as if you carry on the way you are, you are going to 
take the full hour that you told me vou were going to 
take. 

Mr. Gallagher. We can shorten it. 

The Court. You are not going to run this courtroom. 
Proceed rapidly, expeditiously. 

Mr. Gallagher. Mav [ do it this way, your Honor, in 
an effort to conserve time: If vour Honor will state 
that in giving the instructions, which you have given, 
vou had in mind all of the defendant’s proposed instrue- 
tions, and that anything which your Honor’s instructions 
do not cover, which may he covered in the defendant's 
proposed, vou intended to not give, then | can say, ‘‘May 
I have a general exception upon the ground that the court 
committed error in refusing to give those parts of the 
defendant’s proposed instructions which cover matters 
not covered by the instructions given by the court’’? 

The Court. A general exception is noted. 

Mr. Gallagher. That is satisfactory to your Honor? 

The Court. Yes. 

Mr. Gallagher. Your Honor doesn’t call upon me to 
point out the specific defects that I claim exist? 

lite Court. Ido not, (hi Ea pp ole sis Rie pp. 545= 
547.) 

Third section: 
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(a) Now, as to exceptions to the further statement of 
the court to the jury, after they have returned following 
the statement of original exceptions, approach the bench, 
if there are any. 

(Whereupon, the following procedings were had in the 
presence but out of the hearing of the jury:) 

The Court. You don’t have to re-state them all over 
again, but just what I said, did I say anything wrong? 

Mr. Simpson. No exception, vour Honor. 

Mr. Gallagher. ‘The defendant has no exception to what 
your Honor has stated here, but does not withdraw the 
exceptions which it has already stated and is not satisfied 
with the instructions, as a whole, at this time. (R.T. p. 
S22, T.R. p. 950.) 

Fourth section: 

(a) Mr. Gallagher. Your Honor, may I point out that 
under the Federal Rules of Civil Procedure, while it is 
permissible to say ‘‘first cause of action, second cause of 
action’’ and so forth, there are cases which hold that if 
you set forth separate claims in separate paragraphs that 
is all that is required. 

Of course, you have got to allege a fact showing some 
proximate causal connection between what you do allege 
and what you do claim. 

Assuming, without conceding, there are inferred facts 
sufficient to show plaintiff is entitled to relief on the 
theory that this was a negligent failure to search for him, 
and that such negligent failure proximately contributed to 
his death. That would be separate and distinct entirely 
from the cause of action which is predicated upon the 
condition of the masthouse appliances. 

Therefore, as I have contended and do now contend, if 
the Court submits that theory to the jury, which I don't 
think the Court should, the Court must submit separate 
forms of verdict and have them labeled so we will know 
what the jury has done. Otherwise, the defendant would 
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be deprived of its property without due process of law, in 
that there is no finding with reference to that particular 
alleged cause of action. (R.T. pp. 849-850; T.R. pp. 568- 
569.) 

(b) The defendant excepts to the instructions which 
your Honor has given to the jury since they came down 
this evening upon the ground that these instructions given 
to the jury are argumentative. Thev are not confined to 
the statement of principles of law applicable to the case. 

They do not cover the issues which the Court purported 
to state to the jury. The Court refers to negligence and 
so forth and so on, but they are, I think, unfair to the 
defendant. 

The Court keeps constantly referring to the fact that 
this poor widow has lost her husband and she has sus- 
tained a monetary loss, and so forth and so on. (R.T. p. 
Sollee Rapp. 569-570.) 

(c) Mr. Gallagher. Now, this question reads as fol- 
lows: 

‘*Ts it necessary that the jury find that there was 
conscious pain and suffering in order to arrive at a 
verdict for the plaintiff under the first cause of 
action ?’’ 


Now, I respectfully subnut that that question should be 
answered categorically. The answer is either ves or no. 

The question should be read to the jury and the answer 
given. I think the only possible answer that you should 
give to that interrogatory is yes. And they should be in- 
structed to disregard what you have said. 

The Court. I will not instruct them to disregard any- 
imine | have said. It has all béemthe lanye (ER. 1. pp. $52- 
Stele. p, 0/1.) 

35. The Court erred in refusing to submit to the jury 
a separate and distinct verdict form with respect to the 
averments in paragraph LX of the first amended complaint 
or special interrogatories with respect to said averments, 
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particularly in view of the fact that after the trial judge 
had erroneously perinitted the plaintiff to introduce evi- 
dence on the subject of the failure to search for and dis- 
cover Hutchison, had instructed the jury thereon, and had 
permitted this extraneous matter to soak into and preju- 
dicially influence the minds of the jurors, he belatedly 
stated, at almost 11:00 p.m. on the last day of the trial, 
after the jurors had been deliberating since 1:00 p.m. of 
said date, that the averments of said paragraph IX were 
‘‘thrown in, so far as reading the complaint is concerned, 
as kind of a gratuitous observation that they were a ecal- 
lous employer’’ and ‘‘it is not alleged any damages flowed 
from the failure to find him.’’ (R.T. pp. 848-851; T.R. pp. 
562-567.) The record affirmatively shows that at least 
some of the jurors were rebellious to the extent that they 
wanted to base a verdict on the death claim upon the evi- 
dence with respect to the failure to search for and discover 
Hutchison before he died. (R.T. p. 843; T.R. p. 562.) 
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ARGUMENT. 


(a) THE COURT ERRED IN ITS ORDERS, DECISIONS, ACTIONS 
AND RULINGS WITH RESPECT TO IMMATERIAL AND IM- 
PERTINENT MATTER CONSISTING OF THE AVERMENTS IN 
PARAGRAPH IX, FIRST AMENDED COMPLAINT; THERE 
WAS PREJUDICIAL IRREGULARITY IN THE PROCEEDINGS, 
ACTS AND CONDUCT OF THE COURT, JURY AND APPEL- 
LEE’S ATTORNEY IN CONNECTION THEREWITH; AND AP- 
PELLEE’S ATTORNEYS WERE, AND EACH THEREOF WAS, 
GUILTY OF PREJUDICIAL MISCONDUCT IN RESPECT 
THEREOF. 


The assigned errors involved here are: 1, 2, 3, 4, 6, 18, 
PO; 2il and 30. 

Said assigmments are, and each thereof is, by reference 
thereto incorporated herein as part of appellant’s argu- 
ment in support thereof. 
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1. Approximately three years before the last trial, on 
October 10, 1952, appellant filed its written motion to 
strike paragraph IX from the pleading. (T.R. pp. 8-9.) 
By reference thereto, appellant incorporates herein the 
said written motion in its entirety; and by said incorpora- 
tion adopts as part of its argument on appeal the contents 
thereof. 

2. At the close of the evidence offered by the appellee, 
appellant orally moved to exclude from the consideration 
of the jury, in any event, the issue raised by the averments 
Gimparaeraph IX. (RK... pp. 398-399; TR. pp. 297-298.) 
Said oral motion and the grounds and arguments in sup- 
port thereof are, and each thereof is, by reference thereto 
incorporated herein; and by said incorporation appellant 
adopts all thereof as part of its argument on appeal. 

3. At the close of the evidence offered by the appellee, 
appellant orally moved to dismiss paragraph IX upon the 
ground that it does not aver facts sufficient to show that 
the plaintiff is entitled to relief. (R.T. pp. 411-415; T.R. 
pp. 304-505.) Said oral motion and the grounds and argu- 
ments in support thereof are, and each thereof is, by ref- 
erence thereto incorporated herein; and by said incorpora- 
tion appellant adopts all thereof as part of its argument 
on appeal. 

4. At the close of the evidence offered by the appellee, 
appellant orally moved for a directed verdict with respect 
to the averments of paragraph IX. (R.T. pp. 411-415; TLR. 
pp. 304-308.) Said oral motion and the grounds and argu- 
ments in support thereof are, and each thereof is, bv ref- 
erence thereto incorporated herein; and by said incorpora- 
tion appellant adopts all thereof as part of its argument 
on appeal. 

9. At the close of all the evidence, appellant orally 
moved to strike Crawford’s testimony with respect to the 
subject matter averred in paragraph IX. (R.T. pp. 575- 
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076; T.R. p. 336.) Said oral motion and the grounds and 
arguments in support thereof are, and each thereof is, 
by reference thereto incorporated herein; and by said 
incorporation appellant adopts all thereof as part of its 
argument on appeal. 

6. At the close of all the evidence, appellant orally 
moved for a directed verdict with respect to the ‘‘claim’’ 
ser forth me paragraph We (RIP pp. 676-577; IT Rap: 
ao0-00( 5; eRe, pp. oSl-o3s6; “The pps sa0-340.) Sardar 
motion and the grounds and arguments in support thereof 
are, and each thereof is, by reference thereto incorporated 
herein; and by said incorporation appellant adopts all 
thereof as part of its argument on appeal. 

7. When it was made to affirmatively appear, during 
the deliberations of the jury, that at least some of them 
wanted to base a verdict against appellant upon the sub- 
ject matter of paragraph LX, appellant orally moved that 
the Court submit a separate form of verdiet and/or 
special interrogatories in respect of the subject matter 
of paragraph IX. By reference thereto, appellant incor- 
porates herein the following oral proceedings: (R.T. pp. 
845-847; T.R. pp. 564-567; B.T. pp. 849-851; T.R. pp. 567- 
569) and by said incorporation adopts as part of its argu- 
ment on appeal the contents thereof. 


(a-1) The court committed prejudicial error in denying the writ- 
ten motion to strike paragraph IX. 

It is an absolute certainty that an actual failure, negh- 
gent or otherwise, to search for and discover N. P. Hutehi- 
son in the bottom of the ventilator shaft could not have 
proximately caused or proximately contributed to the per- 
sonal injuries, characterized as ‘devastating and perman- 
ent’’, suffered at the time he came in contact with the 
bottom of said shaft. It is also elementary that negligence 
is Hnmaterial and impertinent unless it proximately causes 
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or proximately contributes to injury and damage. (Brady 
v. Southern Ry. Co., G4 S.Ct. 232, 320 U.S. 476, 88 L.Ed. 
pate]. & S. IF. Ry. Co. @, Sagan, 62 S.Ct. 229, 284 U.S. 
458, 76 L.Ed. 397.) 

If, which it does not, paragraph LX contained aver- 
ments showing the existence of the element of proximate 
causal connection, thus showing actionable negligence, 
provided it survived the death, this would be a subsequent 
and distinct tort which would have to be pleaded. (Union 
Oil Co. of California v. Hunt, 111 ¥.2d 269-277.) Appel- 
lant is not assuming or conceding, by the foregoing, that 
the subject matter of paragraph LX is or could be a right 
of action given by any part or portion of Chapter 2, 
F.1.L.A., or survives pursuant to §59, 45 U.S.C. Appel- 
lant contends to the contrary. 

Rule 8, F.R.C.P. provides that each averment of a 
pleading which sets forth a claim for relief ‘‘shall be 
simple, concise and direct’’; the sum total of which must 
result in ‘‘a short and plain statement of the claim show- 
ing that the pleader ts entitled to relief.”” The matter 
averred in paragraph LX does not meet this simple test. 
It is obviously immaterial and impertinent to the right 
of action for damages by reason of conscious pain and 
Suuterme given by §$1 and 9, Chapter 2, F.H.L.A.45 
U.S.C., $§ 51, 59. It is also impertinent and immaterial to 
the right of action for damages by reason of death. There- 
fore, the motion to strike the same from the pleading pur- 
suant to Rule 12(f), F.R.C.P., should have been granted. 


(a-2) The remaining assigned errors in respect of this subject 
are inter-related and are therefore properly presented 
together. 

With presumed knowledge of the elementary principle 
of torts that a negligent act or omission is not actionable 
unless such act or omission proximately causes damage, 
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appellee’s attornevs wrongfully imserted in the first 
amended complaint the averment ‘‘That defendant * * * 
and its employees were further negligent in failing to 
search for and discover (N. P. Hutchison) in said injured 
condition until six days after said fall, to wit, on the 30th 
day of April, 1951, after said steamship had proceeded to 
and was in the port of Philadelphia, State of Pennsyl- 
vania.’’ (Par. IX, First Amended Complaint, T.R. p. 6.) 
They deliberately, craftily and cunningly omitted an aver- 
ment that the alleged neghgence proximately caused or 
contributed to any personal injury or to any conscious 
pain and suffering or to the death of N. P. Hutchison. 
Why did they omit, in this respect, the averments of proxi- 
mate causal connection which they were so careful to in- 
clude with respect to the original injuries and the death? 
Was it because they knew that the non-statutory general 
maritime law right of action available to a living seaman 
arising out of a negligent failure of the master of a vessel 
to provide all reasonably required and available medical, 
surgical and hospital care to a seaman who has theretofore 
suffered serious injury while actually engaged in the serv- 
ice of the ship is based upon a tort which is entirely dis- 
tinct and subsequent in time and nature with respect to 
a tort, if any, which proximately caused the original in- 
juries? Or was it because they were fearful of the propo- 
sition that if they averred facts showing such proximate 
causal connection, the trial court would be compelled—if 
it was of the opinion that such non-statutory right of ae- 
tion survived the death; or that it could be the basis of a 
verdict in favor of appellee on the claim arising out of the 
death—to submit separate forms of verdict with respect 
thereto? If this had been done a jury inight, if instructed 
that it could do so, have returned two verdiets in favor of 
the appellant on the basis of a finding that there was no 
negligent failure to supply sufficient safety appliances in 
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and about the ventilator shaft to provide a reasonably 
safe place in which to work; and two verdicts against the 
appellant on the ‘‘negligent failure to search for and dis- 
cover’’ theory. If this had been the result, the ‘‘fat would 
be in the fire’’ unless the latter theory is based upon a 
statutory right of action, given by Chapter 2, F.E.L.A. 
(foml.S-C., § 59.) 

The record demonstrates that the appellee had no evi- 
dence which would inake out a prima facie case of action- 
able negligence, statutory or otherwise, on the theory that 
a negligent failure to search for and discover N. P. Hutehi- 
son while he was alive proximately caused or proximately 
contributed to any conscious pain and suffering or to his 
death. Her attorneys were guilty of shocking and preju- 
dicial misconduct in injecting this extraneous, impertinent 
and immaterial issue into the pleadings, evidence and 
argument to the jury. It was a clear and inexcusable vio- 
lation of the spirit, if not the letter, of Rule 11, F.R.C.P. 
No clearer characterization of that misconduct is needed 
than the statement of the trial court, amazing in the sense 
that he had knowingly permitted and aided in causing 
the minds of the jurors to become saturated with this 
prejudicial appeal to passion—as follows: ‘‘/t is thrown 
in, so far as reading the complaint is concerned, as kind 
of a gratuitous observation that they were a callous em- 
piven **.’ (R.T. Dp. S48; TLR. p. 567.) Wiiat was the 
sole and exact reason for the injection of said subject 
matter into the minds of the jurors. Appellant, just as 
much as the appellee, was entitled to a good climate in 
which to have its rights protected by a fair and impartial 
jury. This subject was forcefully injected for the illegiti- 
mate psychological effect it would exert on the minds of 
the jurors in boosting the appellee’s weak and emaciated 
ease ‘‘over the top’’. None of this could have oceurred if: 
the trial court had granted appellant’s written motion, 
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filed, presented and denied on October 10, 1952. (T.R. p. 
105) sSaidmmotion was based upon Rulew2(f), FsR.C.Ps 
pursuant to which ‘‘upon motion made by a party before 
responding to a pleading * * * the Court mav order 
stricken from any pleading any * * * immaterial’’ or 
‘impertinent * * * matter.’? The ruling denying said 
motion was prejudicial error. The trial court condemned 
its own prior rulings with respect to this subjeet by its 
obviously correct but belated characterization thereof, 
after all the harm had been done; and thereby also affirm- 
atively indicated its lack of impartiality as between the 
respective parties. It is elementary that one of the essen- 
tial requisites of due process of law as guaranteed to all 
litigants pursuant to Amendment V, U.S. Constitution, 
is an absolutely impartial court. 

The Jones Act adopts, by reference thereto, all statutes 
of the United States modifying or extending the common- 
law right or remedy in cases of personal injury to em- 
ployees of common carriers by railroad engaging in inter- 
state or foreign commerce, while such railway employees 
are employed in such commerce; and provides by direct, 
concise and clear language that in any action maintained 
by a seaman who shall suffer personal injury in the course 
of his employment said statutes shall apply. (45 U.S.C., 
§ 688.) The adopted statutes inodify the theretofore exist- 
ing common-law right or remedy applicable to the rela- 
tionship of emplover-employee in respect of tort actions 
by eliminating the fellow-servant doctrine, and the defense 
of contributory negligence; substituting for the latter the 
theory of comparative negligence. They also eliminate 
the defense of assumption of risk in any ease where the 
injury *‘resulted in whole or in part from the negligence 
of any of the officers, agents, or employees of such carrier; 
and no employee shall he held to have assumed the risks 
of his employment in any case where the violation by such 
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common carrier of any statute enacted for the safety of 
employees contributed to the injury of such employee.”’ 
(45 U.S.C., $54.) 

Said statutes, adopted by reference thereto in the Jones 
Act, also extend the theretofore existing common-law rem- 
edy with respect to the recovery of damages by reason of 
personal injuries suffered im the course of the employment 
by providing in § 59, 45 U.S.C. (a part of Chapter 2 of the 
Federal Mmployers’ Liability Act) that “Any right of 
action given by this chapter to a person suffering injury 
shall survive to his or her personal representative for the 
benefit of the surviving widow * * *.”’ 

There are two non-statutory rights of action created by 
ease-made admiralty and maritime law of the United 
States pursuant to which a lvimg seaman may recover 
damages by reason of personal injury. 

(1) If he suffers injury in the service of the ship as 
a proximate result of its unseaworthiness or a failure to 
supply and keep in order the appliances appurtenant 
thereto, he has a right of action, regardless of fault or 
the absence thereof on the part of the employer or any 
of its agents or employees, pursuant to which he mav 
recover all damages proximately resulting from the breach 
of warranty of seaworthiness. The lability of the em- 
ployer is absolute. [t is not, however, a common-law right 
or remedy. It does not survive the death of the injured 
seaman. 

(2) If subsequent to suffering a personal injury in the 
course of his employment (e.g. while engaged in any 
activity required in the performance of the duties pertain- 
ing to his particular position as a member of the crew; or 
is doing anything which is in any manner incidental to his 
required duties (Sundberg v. Washington Fish & Oyster 
Co., 1388 F.2d 801; Wong Bar v. Suburban Petroleum 
Transport, 119 F.2d 745) the master of the ship, who is 
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the agent of the common employer for this purpose, negli- 
gently fails to provide all reasonably required and avail- 
able medical, surgical and hospital care and the origimal 
injuries suffered in the course of the employment are ag- 
gravated as a proximate result thereof, the seaman has a 
right of action pursuant to which he may recover damages 
proximately resulting solely from the aggravation. No 
damages by reason of whatever disability and pain are 
the sole proximate result of the original injury may be 
recovered in this non-statutory right of action. (Union Oil 
Company v. Hunt, 111 F.2d 269-277.) This right of action 
does not survive the death of the seaman. It is not based 
upon a personal injury suffered by the seaman in the 
course of his employment. There can be no personal 
injury suffered in the course of the employment, in any 
event, unless the conventional relationship of employer 
and employee is in force and effect at the very time of 
injury. 

The duty to provide medical, surgical and hospital care 
when required and available arises out of the facet that 
the personal injuries were sustained while the contract 
of employment was in full force and effect. The fact that 
this duty must be performed after the termination of the 
contract will not support a conclusion that the conven- 
tional relationship of employer and employee continues to 
exist so that any additional injury suffered by a neghgent 
failure to provide any eare or inflicted by negligent action 
in the course of actual attempted treatment is a personal 
injury suffered in the course of the seaman’s employment. 

There is only one right of action given by any part of 
Chapter 2, Federal Emplovers’ Liability Act, to a person 
suffering injury. That right of action is given by section 
L, Chapters2 of sand’ Wat (55 Stat. 6574 1 .S.C a1.) 
The sole and exclusive legislative authority of the Con- 
gress to ereate such right of action is derived from and 
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limited by its constitutional power (Art. IJ, Section 2, 
Clause 3) ‘'To regulate Commerce with foreign Nations, 
and among the Several States, and with the Indian 
Tribes.’’ (In Re Second Employers’ Liability Cases, 32 
Pee eelty, 223 US. 1, 56 Lid, 327.) the only part of “the 
statutes of the United States inodifying or extending the 
common-law right or remedy in eases of personal injury 
to railway einplovees’’ (41 Stat. 1007, 46 U.S.C., § 688) 
which has anything to do with the survival of a right of 
action in respect of personal injury is § 9, 36 Stat. 291, 45 
U.S.C., $59. This section provides that **Any right of 
action given by this chapter to a person suffering injury 
shall survive to his or her personal representative, for 
the benefit of the surviving widow”’ ete, ‘‘but im such 
eases there shall be only ove recovery for the same in- 
jury.”’? Hxpressio unius est exclusio altertus. 

The essential and exclusive factual bases of the statu- 
tory right of action for injury given by Chapter 2, 
F.E.L.A., the concurrence of all of which are necessary 
conditions precedent thereto, are the following: 

1. The employer must be a common carrier engaging 
in interstate or foreign commerce. 

2. The emplovee must suffer injury while he is em- 
ploved by such carrier in such conunerce. 

3. The injury must be one ‘‘resulting in whole or in 
part from the negligence of any of the officers, agents, or 
employees of such carrier, or by reason of any defect or 
insufficiency, due to its negligence, in its cars, engines, 
appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment.’’ 

Appellant contends that the said right of action is in- 
controvertibly and exclusively statutory; and that said 
statutory right of action is the only right of action which 
survives to the personal representative of a seaman who 
has suffered ‘‘personal injury in the course of his employ- 
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ment.’? Non-statutory, general maritime law rights of 
action arising ex contractu or ex delicto as a result of per- 
sonal injury are not within the orbit of $9, F.E.L.A., 45 
U.S.C., §59. The Jones Act is quite clear on the intention 
of the Congress in this respect. It is therein specified that 
‘Cany seaman who shall suffer personal injury im the 
course of his employment may * * * maintain an action 
for damages * * * and in such action all statutes of the 
United States modifying or extending the common-law 
right or remedy in cases of personal injury to railway en- 
ployees shall apply.’’ (41 Stat. 1007, 46 U.S.C., § 688.) 
Expressio unius est exclusio alterius. 

With the exception of the absence of an averment show- 
ing that the appellant was a common carrier engaged in 
interstate or foreign commerce at the time Hutchison 
suffered the injuries from which he died (jurisdictional 
requisites), and that Hutchison was employed m_ such 
commerce, the first eight paragraphs of the first amended 
complaint contain averments which, if admitted or proved, 
show that the pleader is entitled to relief on the basis of 
the survival of the right of action for injury given bv the 
first section of chapter 2, F.E.L.A. Such statutory sur- 
vival right of action would accrue and become vested in 
the personal representative at the instant of death. The 
measure of damage is the pecuniary value of all conscious 
pain and suffering proximately resulting from the per- 
sonal injury suffered in the course of employment. It is 
not permissible to attempt to split the said conscious pain 
into various parts and set up separate counts or claims 
based thereon. Pain is an element or item of damage 
proximately resulting from an original tort. It is indi- 
visible in the sense that a litigant cannot contend that 
each interruption and subsequent recurrence of actual 
pain will constitute a new basis of actionable negligence. 
If N. P. Hutchison suffered any injury in the course of 
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his employment, such injurv was suffered when he struck 
the bottom of the ventilator shaft. The proximate result 
or results of such injury cannot be divided into separate 
and successive parts or rights of action. 

Appellant contends that while Hutchison was lving at 
the bottom of the ventilator shaft during the period of 
time which elapsed between the instant he suffered the 
‘‘devastating and permanent personal injuries’’ and his 
death, he was not acting in the course of his employment; 
and, therefore, could not during that interval of time have 
suffered any personal injury in the course of hts employ- 
ment as a seaman. It would be illogical to suggest that 
he was then engaged in the performance of any personal 
service or doing any other act or thing within the require- 
ments of or in any manner incidental to his duties as a 
seaman and member of the erew. In the absence of at 
least one of these alternatives he was not acting in the 
course of his employment. (Thompson v. Eargle, 182 F.2d 
117; Sundberg v. Washington Fish & Oyster Co., 138 F.2d 
801; Wong Bar v. Suburban Petroleum Transport, 119 
F.2d 745; The Norland, 101 F.2d 967; States S.S. Com. 
Borglann, +1 F.2d 456; Griffin v. 1.4.C., 19 C.A.2d 727, 
66 P.2d 176; Adams v. American President Lines, 23 C.2d 
631, 146 P.2d 1; Desner v. Starved Rock Ferry Co., 72 
peC tee, ot20'.S. 187, 96 L.Ed. 200.) lnaddaiwon, it is 
obvious that he could not have been, during that period, 
subject to any eall to duty. 

The personal injuries suffered by N. P. Hutchison con- 
sisted of extensive linear fractures of the skull and some 
serious injury to the brain which resulted in a subdural 
hemorrhage. (R.T. pp. 255-258; T.R. p. 256.) Appellant 
contends that when it becomes tmpossible, by reason of 
“devastating and permanent personal injuries’? for an 
employee to perform any part or portion of the personal 
services for which he was engaged, the conventional rela- 
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tionship of emplover-emplovee is ferminated. (85 Am. Jur. 
p. 465; Anno. 21 A.L.R. 2d 1247.) The actual existence of 
this relationship at the precise time of suffering a per- 
sonal injury is an essential requisite of a right of action 
under the Jones Act. (Cosmopolitan Shipping Co. v. Mc- 
wiiitster, 69 S:Ct..1317, 337 Mi Seesameo3 $= L. hieesliGoe, 
Dougall’v. Spokane, P. @ S. Ry. Co., 207 F.2d $43, eert. 
den. 74 S.Ct. 429, 347 U.S. 904, 9S L.Ed. 1063; The Nor- 
land, 101 F.2d 967.) 

Appellant was entitled to a good climate in which to 
try the case. The record affirmatively shows that after 
the jurors had been deliberating from approximately 2:00 
pm. (after returning from lunch on October 14, 1955) 
until 10:23 p.m., some of them were not willing to return 
a verdict in favor of appellee on the claim for damages 
by reason of the death upon the basis of a finding in favor 
of appellee in respect of the averred neghgent omission 
set forth in paragraph VIII, but wanted to do so on the 
theory that the failure to search in the ventilator shaft 
and discover N. P. Hutchison before he died was the proxi- 
mate cause of his death. (R.T. p. 843; T.R. p. 562.) 
Before the jurors had deliberated they were told by the 
trial court. that they could not do this. (R.T. pp. 784-785: 
aA ier.) 

The prejudicial effect of evidence with respect to a mat- 
ter no part of which is specifically, precisely, or definitely 
relevant and material to a genuine issue of actionable 
negligence cannot be denied. ‘‘It 1s fundamental that evi- 
dence must be relevant to the issues in a case before it 
ean be admitted. Evidence having no relevaney to anv 
issue in the ease may, therefore, be properly excluded, and 
its admission constitutes error. Moreover, it must bear 
on an issue which is material in the ecase.”? (18 Cal. Jur. 
2d 553; $116.) The ‘‘search for and discover’’ evidence 
had no place in the record and it was prejudicial error to 
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permit the appellee to introduce it because, by her plead- 
ing with respect to the element of conscious pain and suf- 
fering and also her claim for damages by reason of the 
death, she confined and restricted herself to the sole and 
specific claim that the personal injuries were directly 
caused by an alleged negligent omission to supply sufficient 
safety apphances in and about the ventilator shaft to pro- 
vide a reasonably safe place in which to work. (Union Oil 
Co. of Calkforma-v. Hunt, 111 F.2d 269, 277.) 

The mere fact that the jury returned a verdict in favor 
of appellant on the claim set forth in the first 8 para- 
eraphs of the ‘‘First Cause of Action’’, is not necessarily 
indicative of the conclusion that its verdict against the 
appellant on the ‘‘Second Cause of Action’’ was uninflu- 
enced by the evidence of the failure on the part of some 
person aboard the vessel to actually look into the venti- 
lator shaft and discover N. P. Hutchison in an injured 
but living condition. The record affirmatively shows that 
at least some of the jurors were so rebellious and their 
minds so prejudicially impregnated by this immaterial and 
impertinent subject matter that they were not willing to 
and did not accept or follow the instruction given to them 
in respect of this ‘‘red herring’’ before they commenced 
their deliberations. (supra.) 

The jurors went to lunch at 12:55 p.m., October 14, 1955 
Ghole pe c25- TR. p, 590); andite dimmer at 5:10 7m. 
Their deliberations continued, except for lunch and din- 
ner, from 12:55 p.m. until 10:23 p.m. of the same day. 
(asl pp. 329-830; UR. p. 50l.) Ait this’ ine the jum 
returned to the courtroom for further instructions, inter 
alia, ‘‘vegarding failure to conduct a search, and that this 
form of negligence conld apply only to the first cause of 
action; explain why this can not apply to the second 
cause of action’ (K.T. p. $30: TLR. pp, 62.) Wpon this oc- 
casion the trial court indulged in a long, indistinct and 
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obviously erroneous dissertation with reference to the sub- 
ject of negligence in failing to conduct a search. (R.T. pp. 
cul=soc, © Bi pp. dol-095.) 

In spite of and subsequent to this, the foreman of the 
jury made the following statement, in the presence of all 
the rest of the jury: ‘‘Your Honor, J feel sure that some 
jurors still feel that they should be permitted to consider 
the matter of neghgence in not conducting a search, in 
eonnection with the cause of action, the second cause of 
action. Ifyou wish If can tell you why.’”’ (R.T. p. 843: 
T.R. p. 562.) None of the jurors challenged or disagreed 
with that statement. All of the jurors, by remaining sient 
agreed with and corroborated the clear statement of the 
foreman. 

The foreman had actual knowledge of what had tran- 
spired in the jury room and he expressed his unqualified 
conclusion, based thereon, that in spite of the instruction 
to consider the matter of neghgence in not conducting a 
search only with reference to the ‘‘first cause of action’’, 
some of the jurors were still determined to use this evi- 
dence in connection with the second cause of action. This 
recalcitrant attitnde of the jurors was not conducive to a 
fair and impartial finding of fact with respect to the sole 
claimed negligent omission referred to in paragraph VITI. 
The jurors who had demonstrated that they were willing 
to disregard the original instruction continued to he the 
same type of persons. If they would refuse to follow the 
instruction the first time it was given they would continue 
such refusal; but in voting for a verdict in favor of ap- 
pellee they would not be inclined to announce in the jury 
room, that thev were doing so on the basis of a finding of 
actionable negligence in not conducting a search. Thev 
would just vote and remain silent with respect to the 
reasons. 

Tf the trial court had submitted a separate form of ver- 
dict or special interrogatories which would require a 
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definite affirmative or negative vote by each juror on this 
subject, the jury night very well have been constrained 
to render a verdict in appellant’s favor on ‘‘the second 
cause of action.’’ 

Appellant was entitled to a good climate in which to try 
its case. The ‘‘failure to search and discover’’ theory 
should not have been permitted to enter the jury’s minds. 
The trial court was convinced that he did not dare submit 
a separate form of verdict or an interrogatory with re- 
spect to this subject for the reason, as he expressed it, 
that appellant could ‘‘appeal on the ground that it is not 
the cause of action that is pleaded in the amended com- 
plaint, and I think vou would be sustained on it.’’ (R.T. 
pp. 850-851; T.R. p. 569.) He thereby definitely indicated 
that while he was willing to permit the appellee and the 
jury to juggle and play with this extraneous matter, no 
verdict could properly be based upon it. Therefore, it 
should have been excluded altogether. 

The brief for appellant Emma Hutchison, on the first 
appeal, case No. 13,852, prepared and signed by Raymond 
C. Simpson and George EK. Wise, is quoted with respect 
to this subdivision of this brief, as follows: 

‘The attitude of the Federal Courts toward the 
interjection of * * * appeals to prejudice or passion 
has been clearly stated in so many cases as to now 
require but a brief statement. In substance the 
Courts have held that remarks made in the presence 
of the jury which tend to excite their prejudices or 
passions, or to cause resentinent or unjustly enlist 
their sympathies in favor of one adversary as op- 
posed to another, are always improper and should 
be avoided.’’ 

(Br. for Appellant Emma Hutchison, p. 22, ll. 4-12.) 


‘Under our svstem of jurisprudence, it 7s the duty 
of the court and its officers, the counsel of the par- 
fics, to prevent the jury from consideration of ex- 
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traneous issues, of irrelevant issues, of irrelevant evt- 
dence, and of erroneous views of the law, to guard it 
against the influence of passion and prejudice, and 
to assure to the litigants a fair and impartial trial. 
An omission to discharge this duty, or a persistent 
violation of it, makes the trial unfair.’’ 

(Br. for Appellant KEnuna Hutchison, p. 27, ll. 14- 


91.) 


They are thus pierced by their own sword. 

Assthis Court said: *‘* * * the atmosphere in which the 
trial was had permeated the entire case to the prejudice 
of the appellant and warrants the conclusion that the 
appellant did not get a proper trial.’’ (Hutchison v. Pac. 
We S.s. Co., 27 F.2d ae4, 386.) 

It is respectfully submitted that appellant suffered sub- 
stantial prejudice by reason of each and all of the fore- 
going matters. 


(b) THE COURT ERRED TO THE SUBSTANTIAL PREJUDICE OF 
APPELLANT IN ADMITTING AND REFUSING TO STRIKE 
ORAL AND DOCUMENTARY EVIDENCE NOT RELEVANT OR 
MATERIAL TO ANY ISSUE OF ACTIONABLE NEGLIGENCE. 

The assigned errors involved here are 3, 4, 6, 22, 25 and 
32. By reference thereto appellant incorporates herein as 
part of its affirmative argument in support thereof all of 
said assignments of error and the objections and motions, 
including the grounds stated in respect of said objections 
and motions, as set forth in the specification of errors, 
supra. It also incorporates herein its preceding arguwnent 
with respect to the immateriality and impertinence of the 
extraneous matter contained in paragraph IX. 

The principle that the tort liability of a corporation is 
vicarious is elementary. Such entity ean not perform any 
act or omit any matter or thing excepting by and through 
some officer, agent or employee acting within the course 
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and scope of his agency or employment. (Reynolds v. 
N.Y.0O. &d W. Ry. Co., 42 F.2d 164, 167-168; Femple v. 
Domne Pur. Co., 38 C.A, 721, 132, (39-139, 177 P. 871.) 

It is axiomatic that no evidence with respect to any 
claimed neghgent act or omission is admissible in the ab- 
sence of averments in the complaint setting forth such 
elaimed negligence and the existence of the essential 
proximate causal connection between the same and the re- 
sulting damage. (20 Am. Jur. p. 239, § 246; 20 Am. Jur. 
p. 242, § 248; 20 Am. Jur. p. 245, §51; 31 C.J.S8. pp. 864- 
866, $158; 31 C.J.S. p. 868, $159; Wilkerson v. City of 
ElwMonte, 17 C.A.2d 615, 624, 62 P.2d 790.) 

1. There is no averment in the pleading stating that 
the appellant or any agent or employee, in or out of the 
course of his agenev or employment, failed, negligently or 
otherwise, to account for the working hours or places of 
Hutchison or that such, if any, omission proximately 
caused or contributed to the personal injury suffered when 
he struck the bottom of the ventilator shaft; or to his 
death. Nevertheless, in clear contravention of the funda- 
mental right of appellant to due process of law in the 
form of actual notice that such issue was tendered as an 
element of claimed actionable negligence, and in total dis- 
regard of the specific and sole issue raised by the plead- 
ings, the trial court permitted appellee to sneak up in 
the darkness of an unpleaded matter and slug the appel- 
lant in the back of the head with the admittedly hearsay 
and irrelevant ‘‘testimony’’ of Crawford that a eustom 
in effect on April 1951 required an emplover of a seaman 
‘to account (e.g. to keep track of by observation) for the 
working hours and places of each member of the crew at 
all times.’’ 


‘*Proof of a custom can not be said to be enough to 
submit that issue to the jury unless there is substan- 
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tial evidence to show that what is called custom 
amounts to a definite, uniform, and known practice 
under certain, definite and uniform cireumstances.”’ 


McClellan v. Pennsylvama R. Co., 62 F.2d 61, 68. 


Appellant contends that whenever a plaintiff bases a 
clain of negligence upon the violation of a custom, not 
claimed to be a custom of the particular defendant in- 
volved, such custom must be pleaded. Crawford did not 
testify that he had ever been in Baltimore or in any other 
part of Marvland. If custom, practice or usage could 
have been relevant in the case at bar there would have to 
be evidence showing that such custom, practice or usage 
was in existence at Baltimore, Maryland, on whatever date 
it was that Hutchison fell or got into the ventilator shaft. 

The jury could have used this irrelevant and imperti- 
nent testimony to concoct a basis of liability on the 
theory that it was the duty of appellant to have somebody 
assigned to the specific job of watching Hutchison at all 
times and in all places; and that if such duty had been 
performed Hutchison would have been immediately res- 
eued from the bottom of the shaft, taken to a hospital, 
operated upon and thus lus hfe mzght have been saved; 
or, perhaps, that such ‘‘watehman’’ could and should have 
warned Hutchison or otherwise prevented him from fall- 
ing to the bottom of the shaft. The reali of speculation, 
surmise and conjecture which can be suggested by the 
ingenuity of a sympathetic jury is practically infmite. The 
trial court refused to tell the jurv that it was not entitled 
to speculate, surmise or conjecture; and on the contrary 
left the gate to this field wide open. While the trial court 
read two paragraphs of the complaint to the jury it did 
not at any time state or define the issues and, in fact, 
deliberately refused to do so. The trial court in its in- 
structions called the attention of the jury to every factual 
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basis of possible liability within the four corners of the 
Jones Act and thus invited the jury to make use of them 
in deciding that appellant was liable. (T.R. p. 775.) 

When a plaintiff has averred that an injury or death 
was proximately caused by a single specific neghgent omis- 
sion evidence as to other claimed negligent acts or omis- 
sions 18 inadmissible. (Wilkerson v. City of El Monte, 
17 C.A.2d 624, 62 P.2d 790.) 

Evidence, including appellant’s answer to written re- 
quest for adnussion 1(c), upon the subjects of the lack 
of permanent artificial hghting fixtures inside the port 
compartment of masthouse number 2; and the degree of 
visibility therein with the door closed; and Crawford’s 
testimony and conclusion with respect to the thorough 
artificial illumination of all work areas, such as mast- 
houses, was clearly irrelevant and prejudicial in the 
total absence of other and additional testimony showing, 
or from which it could be reasonably inferred, that at any 
time when Hutchison cowld have been in the masthouse 
‘‘in the course of his employinent’’ said door was closed; 
hateh number 3 was covered and that no natural lght 
was entering through the port ventilator cowl; or that the 
degree of visibility then actually present was not sufficient 
to enable him to see and recognize, by the normal use of 
his faculties of perception, all of the things within the 
area of the masthouse. (Smith v. Arcadia Overseas 
Freighters, 202 F.2d 141; 20 Aim. Jur., p. 245, $51; 3 
C.J.S. p. 874, § 164; 18 Cal. Jur. 2d p. 556, § 117; Shanahan 
v. So. Pac. R. Co., 188 F.2d 564, 567-568, and Hoffman v. 
Palmer, 129 F.2d 976, 998.) 

3. Without requiring the shghtest preliminary foun- 
dation or subsequent additional evidence that the venti- 
lator shafts he had observed on ‘“‘other ships’’ were 
in areas substantially similar in design, construction, m- 
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tended purpose, and the relative locations of each with 
respect to the others, in comparison with the imside of 
the port compartment of masthouse No. 2 aboard the 
‘‘Linfield Victory’’, the court pernitted Amundsen _ to 
testify (and refused to strike the same) that ‘‘other ships 
got screens down here’’ over the openings of the ventilator 
shaft; that he had not seen on other ships, in imast- 
houses, a ventilator opening without a ladder going 
down it; that on other ships having access ladders in a 
masthouse, the arrangement of the guard rails in mast- 
house No. 2 were different than those on other ships, 
in that on other ships the bars go right across the area 
above the starboard edge of the access shaft containing 
the ladder; and permitted Crawford to testify (and re- 
fused to strike the same) that he had seen ‘‘a heavy 
sereen which excludes the danger: which would exelude 
a dangerous area when there was an area of access lmie- 
diately close to it or in the vicimity.’’ 

Amundsen did not testify that he had ever seen a screen 
over the top of any ventilator shaft when there were pipe 
railings harricading what would otherwise be open sides 
or edges at the head thereof; or that he had ever seen a 
ventilator opening or shaft of the type installed in the 
port compartment of masthouse No. 2 with a ladder going 
down it. It is obvious that some ships might and probably 
do have a single shaft used as a combination ventilator and 
access shaft to pernnt ventilation of lower holds and 
passage to and from lower deck levels. Such combina- 
tion shaft would obviously have a ladder in it. Crawford 
did not testify that he had ever seen a heavy screen sur- 
rounding a ventilator shaft of the type installed in the 
port compartment of masthouse No, 2. 

There is no evidence in the record showing that all 
imasthouses are designed or constructed in a substantially 
similar manner. 
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The court admitted this evidence upon the premise that 
the jury would be entitled to find therefrom that the ap- 
pellant negligently failed to supply sufficient safety ap- 
phances in and about the ventilator shaft in masthouse 
No. 2 to provide a reasonably safe place to work, upon 
the theory that the appellant could have absolutely in- 
sured the safety of Hutchison by making it utterly im- 
possible for him to have gotten into the ventilator shaft 
In any manner whatsoever or at all. 

Appellant respectfully submits that it is paradoxical 
to say, as a matter of law, in one breath that the employer 
of a seaman is not an insurer of his safety and is not 
required to furnish a place of work which is absolutely 
safe, and in the next breath to say that a jury is en- 
titled to find as a matter of fact that such employer is 
culty of negligence upon the sole ground that it did not 
make such place so absolutely safe that it would he 
utterly impossible for anv seaman, careful or careless, to 
suffer the slightest injurv. 

Tf, as appellant contends, the admission of this tes- 
timony was error, it is an absolute certainty that it was 
prejudicial error. The authorities last cited, supra, im- 
mediately previous to the argument of this subdivision 
(3) are likewise applicable here. 

Neither of these witnesses stated when, with reference 
to April 24, 1951, he had seen what he testified he saw on 
‘‘other ships’’, or ‘‘some other ship’’. 

The trial court relied upon Wiginore on Evidence, 3rd 
Edition, § 461, in admitting this testimony. He overlooked 
or forgot subdivision 3 of said $461, on page 490, which 
provides that ‘‘The conduct of others must have occurred 
under circumstances substantially similar.’’ (e.g. A vessel 
owned by the United States, bare-boat chartered to the 
defendant, with a specific prohibition against making any 
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structural changes in the appurtenances without prior 
written consent of the owner.) 

The trial court also erroneously admitted and refused 
to strike the conelusion and opinion of Crawford to the 
effect that the ventilator shaft was a dangerous area and 
that the heavy screen referred to was for the purpose of 
excluding such dangerous area and that there was an 
area of access 1mmediately close to it. 

Appellant respectfully submits that it has sufficiently 
covered its contentions in respect of the testimony of 
Castle, Kalnin, John Hutchison, Adelstein and Dickerson 
in the incorporated matter referred to in the first para- 
graph of this subdivision of its brief and will therefore 
present no further argunent with respect thereto. 


(c) THE COURT ERRED IN PREJUDICING THE JURY AGAINST 
APPELLANT AND REFUSING TO GIVE APPELLANT A REA- 
SONABLE TIME AND OPPORTUNITY TO STATE DISTINCTLY 
THE MATTER TO WHICH APPELLANT OBJECTED WITH RE- 
SPECT TO THE GIVING AND THE FAILURE TO GIVE IN- 
STRUCTIONS AND THE GROUNDS OF ITS OBJECTIONS. 

The pertinent specification of error involved here is 9. 
Pe ee ee before the commencement of the 
’ Axekeorgamenteet, appellant’s attorney, was prejudiced 
against the appellant by reason of what the trial court, in 
effect, told the jury would be an unreasonable, unwar- 
ranted and useless waste of at least a substantial part 
of the noontime recess of an hour and a half to which 
the jury was entitled according to custom. At the ount- 
set of the instrnuetions the trial judge stated: ‘‘] am a 
lawyer and what | tell you comes from the law books or 
from my reasonable appheation of the principles in the 
laawv’ hookS*ioMthe law of this ease-’ Gel. p. 757; 2a 
494.) Naturally, the jury aecepted this as incontrovertible. 
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In the morning of the previous day, the trial court 
stated, out of the presence of the jury, as follows: ‘‘It is 
just not conducive to the proper tranquility that the jury 
should have, for us to spend an hour and a half or two 
Noursin'the stating of exceptions’. (R-T. p. 600; T.R. pp. 
306-307.) *** * * L hope we can keep the exceptions down 
to where the jury doesn’t become irritated at anv of the 
personnel here, either you or Mr. Simpson, or the Judge 
because of the extended duration of the statement of 
excepoemes.”’ (Rw. p. 602; TR. p. 358.) 

After the trial court had coinpleted what appellant claims 
no one should deny was a one-sided, prejudicially errone- 
ous charge, amplifying every possible element favorable 
to the appellee, expanding the issues far bevond the sole 
and specific issue with respect to the claimed negligent 
omission of the appellant, and self-contradictory and con- 
flicting, the trial court announced in the presence of the 
jury that it was noontime. It was not required, in view 
of the fact that the instructions had not been completed 
and the jury could have been excused for the usual lunch- 
time recess, that the jury be deprived of this expected 
privilege. Accordingly, appellant’s attorney requested the 
trial court to excuse the jury so that it night go to 
lunch. Having already announced its belief that an ex- 
tended statement of exceptions would upset the tranquility 
of the jurv and cause it to be irritated with respect to 
whoever might be responsible for compelling it to sit 
around, either in the court room or in the jury room, the 
trial court in an angry mood announced, in the presence of 
the jury, as follows: *‘Thev won’t have to sit long. Ex- 
cept in a couple of extraordimary cases I have had, the 
statement of these matters has never taken more than 
five or ten minutes, and I am not going to let it take more 
here, and I don’t think anyone would offer more here.”’ 
Mcel epps (00-1905 WR. p. O27.) 
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Having already attempted to adversely propagandize 
appellant’s attorney by its dissertation with respect to 
tranquility and irritation of the jury on the previous 
day, the trial court in the presence and hearing of the 
jury, attempted, by the foregoing statement, to intimidate 
or coerce appellant’s attorney to the point where he would, 
rather than ineur their displeasure, confine his objections 
or exceptions to a time not in excess of ‘‘five or ten min- 
utes’’ because no reasonably competent or average at- 
torney would offer objections or exceptions which would 
require more time. 

The jurors are presumed to know the definition of the 
word ‘‘lawyer’’. According to Webster’s New Interna- 
tional Dictionary, Second Edition, Unabridged, a ‘‘law- 
ver’’ is ‘‘one versed in the laws’’ and a ‘‘case lawyer’’ 
is one ‘‘who is specially versed in the details of the de- 
cisions of the courts, rather than in the science of the 
Jaw, and theoretical law.’’ Thus, a lawyer is one versed 
in the science of the law. The trial court told the jury, 
in effect, that anvone who took more than five or ten 
minutes to object or except to the instructions given or 
refused was not a ‘‘lawyer’’ or even a ‘‘case lawver’’. 
The trial court pyramided the prejudicial effect of the 
foregoing statements by taccurately telling the jury, 
after proceedings at side-har which were visible to the 
jury so that they could observe that appellant’s attorney 
was the only one who made any statements to the trial 
judge, that the ensuing procedure would require ‘‘several 
minwdes’. (RV. .pp. 795-797 TR p. 528.) ite. did 
not ¢o to lunch until altiostel:00 o'clock (Chil. paeea: 
T.R. p. 550.) Can this Conrt say that appellant was not 
thereby prejudiced ? 

2. Rule ol, GeReC.ey, provides, mepartithht ‘No paris: 
nav assign as error the giving or the failure to give an 
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instruction unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinetly the mat- 
ter to which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out of 
the hearing of the jury.’’ Rule 46, F.R.C.P., provides, in 
part, that ‘‘If a party has no opportunity to object to a 
ruling or order at the time it is made, the absence of an 
objection does not thereafter prejudice him.”’ 

Appellant contends that any party has an absolute right, 
not within the control of any discretionary power of a 
trial court, to take as much time as is necessary to assign 
as error the giving or the failure to give instructions in 
order to state distinetly the matter to which he objects 
and the grounds of his objection. The only possible curb 
with respect to this absolute right is that there be no 
repetition of any matter to which the party has distinctly 
stated his objection and the grounds thereof. 

The right to make the particular kind of record which 
the rules require in order to effectuate the absolute right 
to take an appeal is not subject to any curtailment by 
the trial court, and a deprivation thereof is prejudicial, 
reversible error. This point is immaterial unless this 
Court takes the position that some of the errors of which 
appellant hereinafter complains with respect to the giving 
or the failure to give instructions are not available for 
the reason that Rule 51, F.R.C.P., has not been com- 
plied with in respect of such matters. 

Appellant’s attorney, before commencing the statement 
of its objections and exceptions, took a specific exception 
to the remarks of the trial court, in the presence of the 
jury, to the effect that ‘‘ordinarily competent lawyers 
would not (take) exceptions which took more than five 
or ten minutes’’ and stated that ‘‘It is impossible for 
me to state the exceptions that I have to the charge which 
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you have given in any five or ten minutes. It is physically 
inpossible.’’ Appellant’s attorney requested one hour. 
The court arbitrarily imposed a limit of one-half hour. 
He then reduced it to 26 minutes. An objection was made 
to the restriction and it was contended that it was impos- 
sible to comply with the rule within this limit. The trial 
court, exhibiting his anger, then stated: ‘‘I don’t care 
about your contentions.’ (RW spp. 796-798; The pass) 

When an attempt was made to state distinctly the 
matter to which appellant objected and the grounds of its 
objection to the instruction that the fact that the United 
States has or had an interest in the vessel does not af- 
fect the responsibility of the appellant, the trial court 
peremptorily interrupted with the statement: ‘‘I don’t 
eare what grounds you state.’’ A request to state it for 
the benefit of the United States Court of Appeals was 
abruptly halted with the statement: ‘‘They will know 
what wou are getting @t.”’ (R-T.sp 799; T.R. 9992305) 
Other examples of the same type are the following: The 
instruction in respect of the physical structure of the ship 
(Rel. sop. 799-800; 7... p. 530); The exception tome 
refusal to submit an interrogatory requesting the jury to 
state on what date Hutchison suffered his injuries and at 
what time on such date (R.1T’. pp. 808-809: T.R. pp. 538- 
539); The refusal of the court to give Defendant’s Pro- 
posed Instruction No. 14-A (R.T. p. 811; T.R. p. 640); 
Refusal to give Defendant’s Instruction No. 17 (R.T. p. 
S27 TR. pp. 541-542): 

Before appellant’s attorney had an opportunity to any 
more than seratch the surface or hit all the high spots 
he was peremptorily stopped with the unjustified and in- 
applicable statement of the court: ‘*You are not going to 
run this courtroom.’’ (R.T. p. $17; T.R. p. 546.) There is 
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nothing in the record to indicate that appellant’s attorney 
was trying to do anything except his duty. 

Appellant’s attorney intended, in the event the trial 
court would permit him to do so, to go through each of 
the refused instructions and point out distinctly to the 
trial court all of the essential matters therein contained 
which had not been covered by the instructions given; and 
also to point out how other (and up to that point unmen- 
tioned) erroneous statements and assumptions in the 
instructions as given were prejudicial and in direct con- 
flict with the law applicable to the issues and evidence 
in the case. 

During this unusual proceeding, the trial court made 
the statement that appellant’s attorney came into court 
with the announced intention to appeal if he lost, and 
to trick the court into error; and that the judge couldn’t 
try this case without error that he could get it reversed 
on. (R.T. p. 809; T.R. pp. 558-539.) Nothing in the record 
supports this statement. In its request for the prepara- 
tion of the record in the court below, appellant specifically 
requested that this be included if it existed. 

The trial court exhibited the deep animosity he har- 
bored against appellant’s attornev by indulging in the 
statement of an unjustified and insulting personality: 
“Your face has been twitching, you have been blinking 
like Susie on televiston. You have been an absolutely in- 
femmpenake advocate here.’ (R.T. p. 980: TR. p. 539.) 

Judge Tolin forgot that only the day before, on Oc- 
tober 13, 1955, he had stated, in response to a direct 
question whether he had anv criticism of the conduct of 
appellant’s attorney in the presence of the jury, at least 
i to that tune, as follows: “Actnally L don’t know. / 
haven’t felt moved to make any. I think vou have gotten 
overly zealous in vour case. J wouldn’t say that there is 
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any reason to say that you had misconducted yourself.’’ 
(Rel p. 597; Take p. 354.) 

Appellant contends that no attorney could, within the 
time linit imposed upon its attorney by the trial court, 
state distinctly or otherwise the clearly available objec- 
tions to the instructions as given by the court or in 
respect of the refusal to give the requested instructions. 

In support of a contention, if it is necessary, that ap- 
pellant should not be restricted, on this appeal, to the 
specific objections which were actually made to the giving 
and the refusal to give instructions, it cites the following 
authorities 

Walleams t. Fowler, 135 F.2d 153; 
Wright v. Farm Journal, 158 F.2d 976: 
Lumbermen’s Mut. Cas. Co. v. Hutchins, 188 F.2d 
aA is ge 
Harlem Taxicab Ass’n. t. Nemish, 191 F.2d 459; 
and 
Delaware & Hudson Co. v. Ketz, 233 F.2d 31. 


(ad) THE COURT ERRED IN DENYING APPELLANT’S MOTION 
FOR A DIRECTED VERDICT WITH RESPECT TO THE CLAIM 
OR COUNT DESIGNATED AS THE ‘‘SECOND CAUSE OF AC- 
TION’’ AND IN DENYING ITS MOTION FOR JUDGMENT NOT- 
WITHSTANDING THE VERDICT. 


The assignederrors involved here are: 5, 7, 8, 10, 11, 
eto le eon 6, 17, 1Sednd 19, 

The facts to be discussed are set forth with appropriate 
references to the record in the ‘‘Statement of the Case.”’ 
In addition, appellant by reference thereto imcorporates 
herein, as part of its affirmative argument, all of the 
crounds and argument in support of its motions for di- 
rected verdict and for judgment notwithstanding the ver- 
dict, as follows: 

1. Motion for directed verdict at the close of plain- 
tit svexidence. (Ral pp. 592-102; Rapp, 291-302.) 
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2. Motion for directed verdict at the close of all of 
tuewevidence. (R.T. pp. 578-580; IR. pp. 338-340) 

3. Motion for judgment notwithstanding the verdict. 
GEiv; pp. S6-89.) 

Appellant by reference thereto incorporates herein and 
makes a part hereof the oral argument of its attorney, 
to the jury, from and including page 642, R.T., T.R. p. 
389, to and including R.T'. 719, T.R. p. 460. 

One of the basic propositions involved in a case pre- 
mised upon the Jones Act, as implemented by the 
F.E.L.A., is the following: If a seaman, while exercising 
ordinary care for his own safety, suffers personal injury 
in the course of his employment, the employer is lable 
for the fotal amount of the damage proxinately resulting 
therefrom if such injury has resulted in whole or in part 
by reason of negligence on the part of the employer. If 
the law were otherwise it would never be possible for an 
injured seaman, in any case, to recover the total amount 
of the damage sustained. No employer of a seaman is 
required to anticipate or provide against negligent, im- 
proper or unusual conduct on the part of the employee 
in his use of the place of work or the apphances appur- 
tenant thereto. Therefore, if a place of work is reason- 
ably safe when used with ordinary care by the employee 
there is no basis of hability on the part of the emplover. 
(Renaldi v. N.Y., N.Y. @ H.R. Co., 230 F.2d 841, 844.) 

The foregoing propositions are fully supported by the 
following authorities: 56 C.J.S. pp. 1005-1006, § 51; T7- 
leski v. Pacific-Atlantic S.S. Co., 163 F.2d 553; Meintsma 
v. United States, 164 F.2d 976; Heder v. United States, 
167 F.2d 899; Gibson v. International Freighting Corp., 
We fad 591: Simelds «. Orieed States, 175 F.2d 743: 
Larsson -v. Coastwise Line, 1990 AIM.C. 176, 181 F.2d 6: 
and Atlantic Coast Line Ry. Co. v. Dixon, 189 F.2d 525. 


‘*The judge had charged that the plaintiff must 
make reasonable use of his own faculties to observe 
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and avoid danger, and that he must be presumed to 
know what the ordinary use of his faculties would 
make apparent to him. 7his was equivalent to saying 
that he might not be careless of his own safety, of 
the defendant was to be ltable.’’ 


Nagle v. Isbrandtsen Co., 177 F.2d 163, 164. 


It is a matter of common knowledge, particularly within 
the scope of judicial notice by a court experienced in 
eases of adiniralty and maritime jurisdiction, that pipe 
railings, exactly the same in design, construction and pur- 
pose as those surrounding what would otherwise have 
been two open sides at the head of the ventilator shaft 
in masthouse No. 2 aboard the ‘‘Linfield Victory’’ have 
been in use, and furnishing at least reasonable safety, 
for many years along the edges of catwalks located high 
above the floor or deck of engine rooms; along the 
athwartship edges of boat decks, bridge decks and flying 
bridge decks located high above the level of the main 
deck; along the port and starboard edges of deeks high 
above the water through which a ship may be navigated 
and that around the edges of uncovered hatches in decks 
below the main deck of ocean-going vessels there is never 
anything provided in the way of barricades excepting a 
temporary rope or chain strung through holes or links 
attached to stanchions located at the four corners of such 
hatches. Such appliances have always heen considered 
as all that is reasonably required to warn a normal sea- 
man of the presence of the possible danger of falling 
from such eatwalks or decks or into open hatches or to 
prevent such seaman from inadvertently falling to the 
surface helow. (Desrochers vr. U.S., 105 F.2d 919, 920.) It 
is, therefore, respectfully submitted that this Court should 
hold, as a matter of law, that the pipe railings surround- 
ing the two sides of the ventilator shaft which would 
otherwise have been open were standard equipment and 
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all that was required, in the exercise of reasonable care, 
to make the place reasonably safe. As this Court said, 
with reference to similar pipe railings located in the 
engine room of a ship, 

‘‘On each side of the boilers were installed the 
customary hand rails about three feet above the 
flooring. They were of smooth piping about half an 
inch in diameter. They served the normal ship’s 
function of affording the fire room crew an appli- 
ance upon which they could take hold when the 
vessel is working in a sea.’’ (Vileski v. Pacific- 
Attamac S.S. Co., 163 F.2d 553, 554.) 


It is obvious that no seaman could slip through, crawl 
or roll under or climb over a two-course pipe railing 
along the sides of a high catwalk in an engine room and 
fall to the deck below and injure himself if instead of 
the customary pipe railings a six foot solid steel fence 
or a six foot heavy wire screen is installed along the 
edges of such catwalk. The same is true with reference 
to the catwalks running fore and aft high above the 
inain decks of all ocean-going tankers; athwartship edges 
of decks high above the main deck; and the fore and 
aft edges of decks high above the level of the ocean. 
It is also obvious that it would have been impossible for 
Hutchison to have gotten into the ventilator shaft, re- 
gardless of whether he was drunk or sober, of sound or 
unsound mind, ordinarily careful or grossly careless or 
even if he wanted to commit suicide, in the event the 
head of the shaft had been covered with a steel plate, 
a heavy screen, heavy gratings or planks of wood or if 
the starboard and aft sides of said shaft at the head 
thereof had heen physically inaccessible under any pos- 
sible circumstances hy the presence of heavy vertical 
screens or steel plates. 

In the argument of appellee’s attorney to the jury and 
in her memorandum in opposition to appellant’s motion 
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for judgment notwithstanding the verdict, the same theory 
was advanced and appealed both to the jury and to the 
trial judge. As stated in the written memorandum it is, 
as follows: ‘‘If using reasonable care to make the place 
reasonably safe means making it at the same time abso- 
lutely safe, whether by use of screens or other devices, 
the defendant is still required to do what is necessary 
to provide a reasonably safe place. An employer is not 
excused from acting reasonably to make a place of work 
reasonably safe just because such an act entails doing 
something which coincidentally makes the place absolutely 
safe.’’ (Page 11.) 

Appellant locks horns with the appellee on this fal- 
lacious proposition. It has been authoritatively estab- 
lished by much precedent that, as a matter of law, the 
employer of a seaman is not an insurer or guarantor of 
his safety and is under no obligation whatever to provide 
an appliance or a place of work which is absolutely safe 
so that it is awmpossible for the seaman to be injured. The 
phrases ‘‘reasonably safe’’ and ‘‘absolutely safe’* are not 
synonymous. The legal duty imposed upon the employer 
of a seaman does not, under any circumstances, reach 
the point where it is required to exercise reasonable care 
to make the place of work absolutely safe. If the law 
were otherwise, every employer of seamen would be re- 
quired to exercise a sufficient amount of foresight and 
eare to absolutely insure or guarantee the safety of each 
seaman in order to avoid the contingeney that the whim 
or eaprice of some jury might cause it to make such a 
finding. 

The legal duty of the employer stops below the ex- 
tremely high status of absolute safety and no jury is 
permitted to find otherwise. The established standards 
of care and safety are, respectively, ‘‘reasonable care’’ 
and ‘treasonable safety’’. No more can be squeezed out 
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of the cases where these propositions have been submitted 
for decision as disputed questions of law. 

Appellant is aware of the language used, in many 
cases, that an employer is required to ‘‘exercise reason- 
able care to provide a safe place to work.’’ These gen- 
eral observations are wot precedent supporting a conten- 
tion that the legal standard is absolute or unqualified 
safety. This specific point was not involved in any of 
these many cases as a disputed question of law. The point 
lurked in the background but was not distinctly imvolved 
gmerulcd mpon. (Pasie SS. Co. +r. Petersen, 218 Us. 
Peeiog, Oo ltd. 220, 225.) 

The jury probably ‘‘found’” that the appellant had 
not acted with reasonable care to make masthouse No. 2 
reasonahly safe for the sole reason that it had not 
anticipated a remote possibility and had not used the 
extreme precaution of making the ventilator shaft in said 
masthouse absolutely uneuterable. Assume that the trial 
eourt had instructed the jury as follows: ‘* You are in- 
structed that the ship owner is not an insurer or guar- 
antor of the safety of any seaman and that no duty is 
imposed upon such employer to make the place of work 
or the appliances appurtenant thereto absolutely safe; 
but, on the other hand, if von find that reasonable eare 
on the part of the ship owner required it to provide a 
place of work and appHances which were absolutely safe, 
to the end that it would be ntterly impossible for a sea- 
man to be injured, then vou will be justified in finding 
that the ship owner was guilty of negligence if it did 
not make such place of work or the apphances appur- 
tenant thereto absolutely safe.”? Would this Court ap- 
prove such an instruction tf it had been given to the jury 
in the case al bar? Vf the answer is in the negative the 
judgment must be reversed. 
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The standards of care and safety imposed upon the 
employer of a seaman are questions of law, not of fact. 
These standards, as a matter of law, are ‘‘ordinary care’’ 
and ‘‘reasonable safety.’’ (Seaboard A.L.R. Co. v. Hor- 
tone 233 U.S. 492, 3t08.Ct. 635; 58 L.id. 1062; Balamere 
&é Ohio S.W. R. Co. v. Carroll, 280 U.S. 491, 50 S.Ct. 182, 
74 L.Ed. 566: Atlantic Coast Line R. Co. v. Dixon, 189 
F.2d 525, cert. den. 342 U.S. 830, 98 L.Ed.°628; Vojkovich 
v. Ursich, 49 C.A.2d 268, 121 P.2d 803.) Therefore, no 
jury can be permitted to ‘‘find’’ in a case premised upon 
the Jones Act, that ‘‘reasonable safety’’ requires ‘‘abso- 
lute safety.’’ If it were otherwise any jury could change 
the established legal standard of reasonable safety to a 
standard of absolute safety; and thus impose the re- 
quirement, as a question of fact, that the emplover insure 
the safety of the employee. 

If the verdict of the jury in this case is upheld on 
the theory that it was lawfully entitled to find, as a ques- 
tion of fact, that reasonable care and foresight required 
the appellant to physically block all possibilty that Hut- 
chison could fall to the bottom of the ventilator shaft, 
then the masthouse of every one of the several hundred 
Victory ships will have to be revised or rebuilt to avoid 
the application, as precedent, of the judgment of this 
Court. Such holding would also apply to catwalks, all 
deck edges and lower deck hatches on all ships of the 
American Merchant Marine and cargo vessels owned or 
operated by the United States. Does the Court feel justi- 
fied in taking this leap beyond the orbit of established 
precedent? 

Tt is a presumption of law, which the jury and _ the 
trial court were Downd to accept (‘rubber stamp’’: if one 
chooses to colloquially express it) in the absence of direct 
or indirect evidence controverting it, that the masthouse 
and its appurtenances were standard and customary 
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equipment. Amundsen’s testimony as to screens and ad- 
ditional bars across the starboard side of the access shaft 
and a ladder in the ventilator shaft ‘‘on other ships’’* 
and Crawford’s testimony that he had seen heavy ver- 
tical screens surrounding a ventilator shaft on some ship, 
does not prove or tend to prove that the ‘‘Linfield Vic- 
tory’’ masthouse No. 2 was not in strict accordance with 
standard, adequate, accepted and customary design and 
construction. 

It was the legal duty of the United States of Ameriea, 
the owner of the ‘‘Linfield Vietory’’ pursuant to the 
bare-boat charter, appellant’s Exhibit ‘‘B’’, to deliver 
the vessel to appellant, ‘‘so far as due diligence can 
make her so, * * * well and sufficiently tackled, ap- 
parelled, furnished and equipped, and im every respect 
seaworthy * * * and in all respects fit for service.’’ (Part 
II, Clause 1, Appellant’s Exh. ‘‘B’’.) 

It is a presumption of law, binding upon the court 
and the jury, in the absence of direct or indirect con- 
troverting evidence, that the responsible agents of the 
government charged with the legal duty of performing 
the obligations of the government fully discharged their 
official duty and exercised at least ordinary care with 
reference thereto. The Congress has recognized and pro- 
vided by statute that the ‘‘ American Bureau of Shipping”’ 
is a governmental agency. (41 Stat. 998, 49 Stat. 1987, 
2016, 46 U.S.C. 881.) It is therefore a presumption of 
law, disputable but binding unless controverted, that the 
vessel at the time of delivery was in ‘‘Class A-1’’ as 
prescribed by the ‘‘ American Bureau of Shipping’’. Pur- 


*Hutehison fell head first down the ventilator shaft. Therefore 
the absenee of a ladder therein or bars across the aecess shaft could 
not be a proximate eause of the injury or death. He did not injure 
his hands or arms. Theretore he must have been inert. Otherwise 
he would have stretehed his arms out to break the effect of the fall. 
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suant to the aforementioned contractual obligations of 
the government it was the official duty of the Coast Guard 
marine inspectors to exercise ordinary care in deter- 
mining that the vessel was so far as due diligence can 
make her so, well and sufficiently tackled, appareled, fur- 
nished and equipped, in every respect seaworthy, and 
in all respects fit for service. The bare-boat charter also 
provided that the appellant was prohibited from making 
any structural changes in the vessel or any changes in 
the appurtenances thereof without in each instance first 
securing the written approval of the government. (Part 
II, Clause 11.) The vessel was not “‘controlled’’ by ap- 
pellant; and the averment that appellant controlled it 
is unproved. (Para. LV, complaint.) 

In the absence of actual or constructive notice to the 
contrary, the appellant was entitled to rely and act upon 
the assumption that the government and its duly con- 
stituted officials had fully performed all their obligations 
and duties. 

Before issuing the marine inspection certificate referred 
to in Part II, Clause 1, appellant’s Exhibit ‘‘B’’, it was 
the statutory and official duty of the United States Coast 
Guard to carefully inspect the vessel throughout and 
satisfy itself that such vessel was of a structure suitable 
for the service in which she was to be employed and ‘‘in 
a eondition to warrant the belief that she may be used 
in navigation as a steamer, with safety to life’’. (60 
Stat. 1097, 46 U.S.C., § 391.) It was also the statutory 
and official duty of the United States Coast Guard not to 
issue a certificate of inspection with respect to the ‘*Lin- 
field Victorv’’ until it had approved the vessel and her 
equipment throughout. (60 Stat. 1352, 46 U.S.C., $399.) 
In the absence of evidence, direct or indirect, to the con- 
trary, the law presumes that the United States Coast 
Guard officials performed their official duty and that m 
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doing so they exercised at least ordinary care. Various 
Coast Guard inspectors participated in the annual in- 
spections of the considerable number of Victory ships 
which had been bare-boat chartered by the government 
to appellant, owned by the appellant, and those which 
appellant was operating for the government under a 
general agency contract. The act of issuing a regular cer- 
tificate of inspection for each such vessel constitutes an 
official and impartial opinion that each of said vessels 
fully complied with all of the requirements of the law, 
particularly in respect of safety to life. This official opin- 
ion is substantial evidence. The certificates of inspection 
are required by statute to ‘‘be verified by the oath of the 
Coast Guard official signing it’’. (46 U.S.C., § 399.) There- 
fore each such certificate is an affidavit. It is the equiva- 
lent of personal appearance testumony under oath. 

Keeping in mind the contractual obligations and duty 
of the United States of America, the owner of the ‘‘Lin- 
field Vietory’’, as provided by Part II, Clause 1, Exhibit 
‘*B’’ and the duties imposed by the provisions of §% 391 
and 399, Title 46, U.S.C., upon the United States Coast 
Guard inspector who verified appellant’s Exhibit ‘‘B’’, 
sald certificate is evidence under oath that insofar as due 
diligence could make her so, the ‘‘Linfield Victory’? was 
well and sufficiently tackled, appareled, furnished and 
equipped, in every respect seaworthy and in all respects 
fit for service in the operation of the appellant’s inter- 
coastal service. (Part I, Clause B; Part II, Clause 1, 
Bare-Boat Charter Agreement, Exhibit ‘‘B’’.) 

The fact that the United States of America as the 
owner of the vessel retained full and complete control of 
the same with respect to strnuetural changes or changes in 
the appurtenances when considered in connection with the 
proposition that the appellant was entitled to assume that 
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as far as due diligence could make her so the vessel 
was well and sufficiently tackled, appareled, furnished and 
equipped and in every respect seaworthy and in all re- 
spects fit for service, is of the utmost importance in de- 
termining whether any jury would be entitled to find, on 
the basis of the material, relevant and competent evidence 
in the record of the case at bar, that the appellant negh- 
gently failed to anticipate that an incident such as the pre- 
cipitation of Hutchison to the bottom of the ventilator 
shaft in the port compartment of masthouse No. 2 was 
a reasonable possibilitv; against which the appellant was 
required to take some affirmative step in order to prevent 
the same. Appellant contends that there is absolutely 
no basis in the record upon which the jury could, as dis- 
tinguished from whether it should, have made such find- 
ing. 

There is no direct evidence showing or from which it 
ean be reasonably inferred that Hutchison was precipi- 
tated or fell into the ventilator shaft on April 24, 1951. Ap- 
pellee averred in the complaint that the exact date of the 
fall was April 24, 1951. There is no evidence to the effect 
that his body was dressed in the saine clothing he had 
worn during the morning of that date. The ship was 
moored to a dock. It was the burden of appellee to show 
by evidence that the relationship of employer and em- 
ployee was in full force and effect at the precise time 
of the fall and that Hutchison was also acting in the 
course of his employment. She was required to introduce 
affirmative evidence from which the jury could reasonably 
infer when, how and why Hutchison got into the venti- 
lator shaft. She completely failed to do so. 

The trial court knew that the Jury could not sav when 
the fall oeeurred and refused, for that reason, to subinit 
an interrogatory requiring a definite answer as to the 
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date and time. (R.T. p. 808; T.R. p. 538.) The single fact 
that Hutchison’s dead body was found in the bottom 
of the shaft on April 30, 1951 plus the testimony of 
Amundsen and Kalnin does not furnish a premise upon 
which to deduce reasonable inferences on the vital ele- 
nents of when, how and why he happened to get there. 
The evidence introduced by appellee left these matters 
solvable, if at all, only by resort to guesswork, surmise 
and conjecture. That is not enough. There is no evi- 
dence showing that the degree of light was inadequate 
under the conditions existing on April 24, 1951. 

Affirmative evidence offered by appellee supplies what 
amounts to conclusive proof that masthouse No. 2 and its 
appliances were and each thereof was at least reasonably 
safe. IXalnin testified that masthouse No. 2 and the access 
shaft containing the ladder were used constantly by sea- 
men and longshoremen during the more than four months 
that he was a member of the crew. He had also heen a 
erew member on several other Victory Ships. 

With reference to the specifie date upon which the ap- 
pellee claims that Hutchison was in some manner precipi- 
tated to the bottom of the ventilator shaft, the testimony 
of Kalnin and Amundsen shows without conflict that 
Hutchison, Amundsen and other fellow crew members, 
without the slightest compulsion used the masthouse deck 
area, the appliances therein and the aceess shaft with the 
ladder without any difficulty, incident or accident. Amund- 
sen opened the masthouse door at 8:00 a.m. It is a pre- 
sumption that it remained open in the absence of direct 
evidence that it was thereafter closed. Amundsen and 
others went down at 8:00 o’cloek, np at about 10:15 o'clock, 
down at about 10:30; up somewhere around 11:30 for 
lunch, down at 1:00 0’clock and up again at 3:00 p.m. when 
work was completed. Hutchison had used the ladder on at 
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least two occasions, once when he came up for coffee with 
the rest of the crew and next when he went down after 
coffee. If Amundsen’s testimony is accepted at face value, 
Hutchison also used the ladder, without incident, at least 
a third time. Amundsen testified that he saw Hutchison 
go out the door at the lower deck level into the access 
shaft and ‘‘walk up the ladder’’. Amundsen did not say 
that he saw Hutchison staré up the ladder. If Amundsen 
could see Hutchison enter the access shaft and walk up 
the ladder, it is a reasonable certainty that the degree of 
visibility at that point was adequate. He could not have 
seen Hutchison ‘‘ walk up the ladder’’ without the presence 
of light, natural or artificial. 

The sum and substance of the whole matter is that the 
seamen who were using the masthouse and the ladder on 
April 24, 1951, saw absolutely nothing connected with the 
masthouse, the apphances thereof, the access shaft, the 
ladder therein, or the degree of visibility, which indicated 
to any one of them that there was anything connected 
therewith which was in any sense not at least reasonably 
safe. None of these men, with actual knowledge of all of 
the existing conditions and circumstances, including the 
element of visibility or light, concluded that there was a 
possibility that Hutchison might have fallen into the venti- 
lator shaft. They could see no reason why he might have 
done so. These practical on-the-spot reactions are of 
conclusive importance. The fact that all of them were able 
to and did use the ladder without incident or aecident, in 
the manner in which and pursuing the purpose for which 
the masthouse and the ladder were supplied and furnished, 
demonstrates that the entire combination, under the condi- 
tions which existed on April 24, 1951, was at least reason- 
ably safe. 

Hutchison had actual notice of all of the existing 
physical facts, including the degree of visibility. This 
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appears as a matter of law. He had voluntarily used the 
facilities at least twice before he was injured. He, there- 
fore, demonstrated his conclusion that there was no lack 
of reasonable safety in connection therewith. 

Late in May, 1951, plaintiff’s witness Castle boarded 
the ship and without artificial illumination of any kind 
or character went up and down the ladder several times. 
If he had had the slightest difficulty in doing this he 
would have said so. Also late in May, John Hutchison— 
not a seaman—went aboard the ship and was ‘‘in all 
parts of the particular section of the masthouse’’. This 
would inelude the access shaft and the ladder located 
therein. George E. Wise, not a seaman, boarded the vessel 
on May 10, 1952. He got from the masthouse deck level 
onto the ladder, partially descended it and thereafter 
climbed up and got back onto the imasthouse deck level. If 
he, with a direct interest in the result of the trial, had 
had the slightest difficulty in doing this he would have 
said so. 

The foregoing evidence, offered by appellee and by 
which she is bound, demonstrates that when used with 
even a modicum of care, the inside of the port com- 
partment of masthouse No. 2 and everything leading there- 
from to the lower deck levels by means of the ladder in the 
access shaft were and each thereof was reasonably safe 
and reasonably sufficient and provided, as a matter of 
law, a reasonably safe means of ingress and egress to 
and from the place of work. This is all that the law 
requires and no jury ean be permitted to sav otherwise. 

Appellee claimed in the opening argument to the jury 
that Hutchison was precipitated into the ventilator shaft 
at approximately 11:00 aa. on April 24, 1951. When the 
fallacy of this contention was pointed out in appellant's 
argument to the jury, appellee’s attorney, in his closing 
argument, equivocated on this subject and stated appellee 
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was not contending that the accident happened at any 
particular time. Amundsen’s testimony that he saw 
Hutchison ‘‘walk wp the ladder’’ at sometime around 
11:00 a. m. and that Hutchison did not come back into 
hold No. 2 thereafter, does not prove or tend to prove 
that Hutchison fell into the ventilator shaft at that time. 
If Amundsen actually saw Hutchison ‘‘walk up the 
ladder’’ he observed him walk all the wav up the ladder. 
Kalnin’s testimony is positive on the proposition that 
Hutehison came up from hold No. 3 at about ten min- 
utes to twelve and that Hutchison used the access shaft 
ladder for his ascent on this occasion; and that he there- 
after saw Hutchison either in or just leaving the mess- 
room. He could not have been referring to coffee time 
because he mmentioned a ‘“‘bowl of sowp’’. Kalnin’s testi- 
mony is positive on the proposition that he was standing 
at the winches at the aft end of hatch No. 3 all during 
the time from 1:00 p.m. when the men resumed their work 
to and ineluding 3:00 pn. when all the work was finished 
and that Hutchison was not on deck at any time within 
that period. Therefore Hutchison could not have at- 
tempted to descend the ladder at any time between 1 :00 
p.m. and 3:00 p.m. 

How, when and why Hutchison was precipitated to the 
bottom of the ventilator shaft is, so far as the evidence 
is concerned, a complete mystery. This mystery cannot 
he solved by a resort to speculation, surmise or conjec- 
ture. (Umon Oil Go. of Cabif. aw Mend, 111 F.2d 269, 277- 
PAs) 

In the trial court, the appellee relied upon the utterly 
isolated statement of the Supreme Court in the ease of 
Lavender v. Kurn, as follows: 

‘It is no answer to say that the jury’s verdict 
involved speculation and conjecture. Whenever facts 
are in dispute or the evidence is such that fair- 
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minded men may draw different inferences, a measure 
of speculation and conjecture is required on the part 
of those whose duty it is to settle the dispute by 
choosing what seems to them to be the most reason- 
able inference.’’ (Lavender v. Kurn, 227 U.S. 645, 
boo 0!) 1.d. 916, 923) 


Never at any time before or at any time since has 
the Supreme Court intimated that speculation (intuition) 
or conjecture may be used by a jury as the basis of a 
finding that a defendant is guilty of actionable negligence. 
It is obvious that where ‘‘there is an evidentiary basis 
for the jury’s verdict, the jury is free to (reasonably; not 
arbitrarily) discard or disbelieve whatever facts are in- 
consistent with its conclusion’’. The deduction of the 
most reasonable inference from disputed facets or con- 
flicts in the evidence is not ‘‘speculation and conjecture’’. 
Perhaps Mr. Justice Murphy was a student of semantics. 
(ef. Webster’s New International Dictionary, Second Edi- 
tion, Unabridged, page 2417.) He probably used the 
word ‘‘speculation’’ in the sense of definition number 3 
as follows: 

‘The faculty, act, process, or product of intellec- 
tual examination or search; a conclusion, opinion, or 
decision reached as a result of thought and reasoning: 
esp., reasoning taking the form of prolonged and 
systematic analysis; * * * .”’ 


’ 


He obviously did not use the word within the meaning 
of definition number 4, as follows: ‘‘Loosely, conjecture; 
guesswork: surmise: as, his statement was mere specula- 
tion.’* One of the definitions of the noun ‘‘conjecture’’, 
im the same dictionary, at page 564, is as follows: ‘‘Con- 
elusion from appearances or indications; a ground for 
such conclusion.’’ It is not econeetvable that he used the 
word as authorizing a jury “‘to form an opinion or judg- 
ment upon what is recognized as insufficient evidence” 
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or ‘‘to arrive at by conjecture or to make conjectures 
as to; infer conjecturally, or hy way of surmise; to form 
opinions concerning, on grounds confessedly insufficient 
to certain conclusions.—r.i. to make or form conjectures; 
esp., to draw conjectural inferences; to indulge in sur- 
mise.”’ 

Appellant contends that the true rule established by 
many decisions of the Supreme Court before and after 
the decision in Lavender rv. Kuam, supra, is that no jury 
may predicate a verdict or a finding of fact npon specula- 
tion, simmise or conjecture. 

Appellee’s material, competent and relevant evidence 
is insufficient, as a matter of law, to support findings 
of fact in her favor with respect to the essential and gen- 
tine issues of material fact raised by the pleadings 
Having failed to establish the neghgent breach of anv 
duty owed hy the appellant to Hutehison or the essential 
element of proximate causal connection by substantial 
evidence, the case was insufficient to be submitted to the 
jury. 

There is also an msufficiency of substantial evidence 
on the vital suhject of damage. (Union Oil Co. v. Hamt, 
111 F.2d 269, 277-278.) The evidence is msufficient, as a 
matter of law, to support the finding of the jury that 
appellee suffered pecumary loss in the total sum of $50.- 
000.00 as a proximate result of the death of her hushand. 
The actnal pecuniary damage, if any, suffered by ap- 
pellee was necessarily future or prospective damage. It is 
elementary that future damage must be proved by a 
preponderance of substantial evidence to a reasonable 
certainty. 

The right of action, if any, of the personal representa- 
tive of the deceased, for the benefit of Ins) surviving 
widow, arose immediately upon his death and the ap- 
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pellant then hecame responsible, if at all, in damages for 
the probable pecuniary loss suffered by the widow as 
the proximate result of the death. 


‘*But this pecuniary loss was to be determined by 
conditions existing at the time of the death of the 
deceased * * *’’, 


Simoneau v. Pacific Elec. Ry. Co., 166 Cal. 264, 
275-276, 136 Pac. 544. 


Tt inust be kept in mind that insofar as the question of 
inflation is concerned, that condition was in existence dur- 
ing the entire vear 1950 and up to and including the 
date of Hutchison’s death on April 24, 1951. The number 
of dollars which he earned were depreciated dollars, by 
reason of the economic situation existing in the United 
States during that period of time. The present worth or 
value of the future deprivation of support to the de- 
pendent wife of a seaman can not be predicated upon 
speculation, surmise or conjecture in respect of a mere 
possibility that there might he a future and additional 
depreciation in the value of United States money. The 
dollar might return to normaley. This is likewise specu- 
lative and therefore unimportant. The only basis upon 
which to premise a reasonable sum as representing the 
present value of an actual loss of probable support in- 
cludes the certainty of the continuation of federal and 
state ineome taxes. These elements must be considered 
in determining the ‘‘take-home’’ earnings. (The City of 
Avalon, 156 F.2d 500, 501.) No proof of the extent to 
which the state income tax for 1950 further diminished 
the gross earnings is in the record but it is an easy 
matter to ecaleulate from the information in the federal 
return. 


‘Although it thus appears that the damages sus- 
tained are largely of a prospective nature, the pe- 
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euniary loss is to be determined by conditions ex- 
isting at the time of the death, taking into considera- 
tion in measuring it the prospective benefits of which 
the (beneficiary was) deprived. * * * The jury in 
considering the probable future benefits which would 
have accrued must make its finding as to the present 
value of such benefits and not their future value.’’ 


So Cake Jur pp, 1005-1006, 5 52: 


‘‘Damages which are uncertain, contingent, or spec- 
ulative in their nature can not be made the basis 
of a recovery. This rule is applicable in actions of 
contract, and subject to some differentiation as to 
the degree of certainty required, in actions of tort. 
It is distinct from the rule, discussed supra $$ 18-22, 
requiring the consequences to he the natural and 
proximate result of the wrong. From it results the 
rule, see infra § 28, that a plaintiff to support a re- 
covery must not only show that he has sustained dam- 
age but must also show its extent with reasonable 


certainty. 
* * * 


“Future consequences. Compensation can not he 
based on a mere conjectural probability of future 
loss. So an award for future disability can not be 
based on mere conjectures and probabilities. Where 
a plaintiff claims compensation for future conse- 
quences of an injury ordinarily he must prove with 
reasonable certainty that such consequences will hap- 
pen.”’ 

25 °C.J.S.. pp. HOu-t91, S26. 


The Supreme Court has estabHshed the precedent that 
the amount of damage which may be recovered by a widow 
pursuant to the provisions of the Federal Employers’ 
Liability Act is confined to ‘‘eompensation for the loss 
of any pecuniary benefit whieh would reasonably have 
heen derived by her from the decedent’s earnings.’’ 
(Michigaw Comiral Rh. Co. v. Wyeelend, 33 S.Ct. 192, 227 
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U.S. 59, 57 L.Ed. 417.) The jurv is confined to a consid- 
eration of the financial benefits which might reasonably 
be expected from her husband in a pecuniary wav. 

In Gilf, Colorado & Santa Fe Ry. Co. v. McGinnis, 
fe Us. 173, 57 L.Ed. 785, the court held that the meas- 
ure of damage was the pecuniary loss sustained by de- 
pendent surviving beneficiaries; and that the damage ‘‘is 
lamited strictly to the financial loss thus sustained.’’ 

The only evidence in respect of the extent of pecuniary 
loss consists of the following: Kalnin testified that Hut- 
echison would ‘make average wages about 270 something 
a month plus anywhere from $80 to $100 a month over- 
time, which was an average.’’ (R.T. p. 169; T.R. p. 197.) 

‘He (Hutchison) shipped in New York as a.b., main- 
mmance. (RT. p. 115; T.R. p. 166.) (lt will be agreed 
by the appellee that the date of Hutchison’s employment 
im New York was April 17, 1951.) 

Mrs. Hutehison’s testimony is as follows: I and Mr. 
Hutchison filed a joint (income tax) return, respecting 
income for 1950. (R.T. p. 304; T.R. p. 261.) Whenever 
Mr. Hutchison came off of a trip he would ‘“‘give me 
around seventy-five percent or thereabouts of his monev. 
And he kept the rest, and we decided where to put it and 
what to do with it. * * * We disposed of it, however we 
did, in the bank or whatever we wanted to do with it. You 
know like any other family does.’’ That was his con- 
sistent practice. (R.T. pp. 305-3806; T.R. pp. 262-263.) 

This money was community personal property and the 
husband retained absolute control over it. (Calif. Civil 
Code, §§ 164, 172.) 

The joint income tax return for 1950 is appellee’s Ex- 
hibit 17. This shows the total gross wages earned bv 
Hutchison for the entire vear as the sum of $4,705.96. 
The amount of income tax withheld at the source from 
Hutchison’s gross earnings was the sun of $581.65. There- 
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fore, the net (take-home) earnings of Hutchison for the 
entire vear 1950 was the sum of $4,124.31. Seventy-five 
pereent x 4124.31 x 19 (the full hfe expectancy of Mrs. 
Hutchison) equals the total sum of $58,600.18. The ‘* pres- 
ent value’? of an annual annuity of $3,084.22 is consider- 
ably less than $50,000.00, the amount which the jury found 
was the total damage. The record is absolutely silent on 
the vital subject of what proportion of the seventy-five per- 
cent was actually used or necessary for Mrs. Hutchison’s 
support and mamtenance. Therefore, the amount of the 
verdict was based upon mere speculation, surmise and 
conjecture. 

There is no evidence in the record showing that Hutehi- 
son earned any wages during 1951 excepting as a result 
of his emplovment aboard the steamship ‘‘Linfield Vic- 
tory’’. This employment did not exceed one week in 
April, 1951. 

The decision of the Supreme Court of the United States 
in the case of Chesapeake & Ohio Ry. Co. v. Kelly, 241 
U.S. 485, 60 L.Ed. 1117, demonstrates that the evidence 
in the case at bar is totally insufficient to sustain the 
finding of the jury that the total pecuniary loss could 
be the total sum of $50,000.00. 

The jury specifically found that Hutchison was guilty 
of negligence which proximately contributed to his death. 
(R.T. p. 857; TR. p. 574.) It also found that such negli- 
gence on the part of Hutelison proximately contributed 
only to the extent of ten percent of the total proximate 
eause of his death. (R.T. p. 857; T.R. p. 574.) The jury 
was required to use as a premise the inferred fact that 
he was in the full possession of his normal faculties: and, 
under the instructions given by the court, make a definite 
implied finding that Hutehison was guilty of some negli- 
vent act or omission which, in natural and continuous 
sequence, unbroken by any efficient intervening cause was 
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at least a substantial factor in producing the injuries 
resulting in his death and without which the death would 
not have occurred. 

It is an absolute certainty, under the evidence in the 
record, that Hutchison was the only person who could 
have been guilty of any affirmative or active negligence 
proximately causing or proximately contributing to the 
personal injuries resulting in his death. There is no 
evidence of any slippery condition. The physical equip- 
nent and apphances in and about the ventilator shaft in 
masthouse No. 2 could not have pushed, thrown or caused 
Hutchison to slip into said ventilator shaft. 

The absence of evidence showing that it was not reason- 
ably possible for Hutchison to have observed all of these 
physical facts consisting of the inanimate objects such as 
the deck inside the port compartment of masthouse No. 
2, the pipe railings surrounding the head of the ventilator 
shaft, and the access shaft containing the ladder, leads 
to the imervitable conclusion that his own affirmative neg- 
ligent method of using these physical objects was the 
sole proximate cause of his injury and death. He had a 
free choice of routes, either one of which he could have 
used for the purpose of ascent or descent. The ladder 
at the aft end of hatch No. 5 was available all during the 
working hours, except during the specific times when a 
sling was either being raised from or lowered into the 
hold by means of the winch. It is obvious in view of the 
evidence that the men were sweeping and cleaning the 
holds, that there would not be constant ascent or descent 
of the full or empty dirt slings. There would necessarilv 
be considerable intervals of time between each raising 
or lowering of a dirt sling during which anv one of the 
men, including Hutchison, if he desired to do so, could 
have ascended to the deck from the hold or descended 
from the deck into the hold by means of the aft hatch 
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coaming ladder. If, as appellee wants everybody con- 
cerned with this case to do, we indulge in speculation, 
conjecture and surmise to the extent of ‘‘inferring’’ that 
the masthouse door was tightly closed, no hght was com- 
ing in through the hollow ventilator tube, or from the 
lower hold into the access shaft; that Hutchison, fully 
cognizant of the fact that he was voluntarily and un- 
necessarily ascending into an area which was so dark 
that he could not see his hand in front of his face, never- 
theless continued to ignore the hazard of such foolhardy 
conduct, it follows that we must also arrive at the an- 
evitable conclusion that such neghgent and reckless con- 
duct on his part was the sole proximate cause of his in- 
jury and death. (Bohannon v. U.S., 1950 A.M.C. 1008, 
92 F.Supp. 700, 185 F.2d 678.) 

If, which appellant seriously and strenuously disputes, 
there is any basis for the applheation of the doctrine of 
comparative negligence here, it seems obvious that the 
percentages should have been reversed by the jury. The 
finding of the jury that negligence on the part of Hutchi- 
son proxinately contributed to his death only to the ex- 
tent of ten percent of the total proximate cause is ridi- 
eulous. It is directly contrary to, and unsupported by, 
the evidence. (Of course, the clearly erroneous and ‘‘one 
sided’’ instructions and ‘‘comments’’ of the trial court 
had considerable influence in leading the jury astray.) 

The evidence shows without conflict that Hutchison was 
66 inches in height. The masthouse doorway was 54 inches 
high. If, instead of properly stepping over the coaming in 
an effort to enter the masthouse from the outside, Hutchi- 
son negligently stepped upon the upper edge of said eoam- 
ing and remained erect he could very easily have caused 
a violent contact between some part of the top of his head 
and the upper part of the doorway. If this occurred he 
could have been stunned, lost his balance and sense of 
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equilibrium, come in violent contact with the upper pipe 
railing and have been catapulted to the bottom of the 
shaft. Self-preservation is one of the strongest instincts; 
and the natural reaction of a man, in the full possession 
of his faculties, in falling head-first, would be to stretch 
his hands out ahead of him to break the force of the fall. 
The only injuries referred to by Dr. Glauser in his deposi- 
tion were confined to the head. He mentioned no injury 
whatever to the hands or arms; not even a bruise. It is, 
therefore, reasonable to infer that Hutchison was not in 
the full possession of normal faculties between the start 
of the fall and the time he landed on his head at the bot- 
tom of the ventilator shaft. Did he suffer a dizzy spell or 
‘‘black-out’’ as a result of physical exhaustion stemming 
from his night out and the effort of an overweight man 
in climbing up the ladder from the lower hold? 

Appellee’s exhibit 15 (Log Entries), under date of April 
30, 1951, shows that from 1700 until 1900 (5:00 p.m. to 7 :00 
p-m.) W. R. Sayer, Lt. Comdr., United States Coast Guard, 
Merchant Marine Investigating Unit, was aboard the ves- 
sel investigating the death of Hutchison. This activity 
was conducted pursuant to the statute which provides 


‘for the investigation of marine casualties involving 
loss of life in order to determine whether any incom- 
petence, misconduct, unskillfulness or willful violation 
of law on the part of any licensed officer, pilot, sea- 
man, employee, owner or agent of such owner of any 
vessel involved in such casualty, or any inspector, 
officer of the Coast Guard, or other officer or emplovee 
of the United States, or any other person, caused, or 
contributed to the cause of such casualty. * * * The 
investigation shall determine, as far as possible, the 
cause of any such casualty or accident, the persons 
responsible therefor, and whether or not the United 
States Government emplovees charged with the im- 
spection of the vessel or the vessels involved and with 
the exaniination of the licensing of the officers thereof 
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have properly performed their duties in connection 
with such mspection, examination and licensing.’’ 
(B.S. § 4450, 36 Stat. 1167, 49 Stat. 1381, 50 Stat. 554, 
60 Stat. 1097, 46 U.S.C., § 988; ef. 46 U.S.C., § 636.) 
237 

Kalnin’s testimony shows that a formal hearing was 
thereafter conducted by the Merchant Marine Investi- 
gating Unit of the United States Coast Guard, at Phila- 
delphia, Pennsylvania, on May 1, 1954. Tt is a presump- 
tion of law, binding upon the Court and jury, in the ab- 
sence of controverting affirmative evidence, that the Mer- 
chant Marine Investigating Unit of the United States 
Coast Guard performed its full official duty pursuant to 
the requirements of the statute. It is most significant that 
with full information with reference to the equipment and 
appliances in and about masthouse No. 2 aboard the 
steainship ‘‘Linfield Victory’’ and all of the circumstances 
which could be ascertained with respect to the cause of the 
death of Hutchison, the same agency of the government, 
the United States Coast Guard, reinspected and recertifi- 
eated the same vessel in the identical condition in which 
it was on April 24, 1951. Thus, we have official findings of 
fact made by the United States Coast Guard Merchant 
Marine Investigating Unit, and the marine inspection 
unit, to the effect that the apphances in and about the 
ventilator shaft in masthouse No. 2 were in any event 
reasonably safe to life and had no causal connection with 
respect to the personal injuries which resulted in Hutchi- 
son’s death. 

A partial list of cases upon which appellant relies in 
support of its contentions under this subdivision is as fol- 
lows: Moore v. Chesapeake € Ohio R. Co., 340 U.S. 573, 
95 L.Ed. 547; Brady v. Southern Ry. Co., 320 U.S. 476, 
S8 L.Ed. 239: Gadloway v2 U.S. 319 US. 372, SF Liked. 
1458; N.Y. Central R. Co. vu. Ambrose, 280 U.S. 486, 74 


eval: 

are O25 An. oS. hy. Com. Toops, 281 U.S. 351, 74 
L.Ed. 896; Northwestern Pacific Ry. Co. v. Bobo, 290 U.S. 
Ho9, (9 L.Ed. 462; Johnson v. Palmer, cic., R. Co., 120 F. 
Smpoe 202, 2200K.2d 279, cert. den, 75 StCwS83, 349 U.S. 954, 
Pemlatde 278; Woods v. N.Y. Cental R.-Co., 222 F.2d 
dd1; Simpson u. Standard Oil Co., 223 F.2d 306; Smith 
v. Arcadia Overseas Freighter, 202 F.2d 141; Repsholdt 
eme-5., 200 F.2d 852; Nagle # IsbrandisarCo., 177 Fad 
163; Gibson v. International Freighting Corp., 173 F.2d 
091; Eckenrode v. Penn. R. Co., 164 F.2d 996; Foster v. 
Moore-McCormack Lines, Inc., 131 F.2d 907; Keiper v. 
Northwestern Pac. R.R. Co., 184 C.A.2d 702, 286 P.2d 47; 
petition of personal representative for a writ of certiorari, 
significantly denied, 100 L.Ed. 221; Wigmore on Evidence, 
3rd Edition, Section 442; Futterer v. Saratoga Ass’n. etc., 
mleN.Y. Supp. 108. 


(e) THE COURT ERRED IN GIVING INSTRUCTIONS; IN ITS IN- 


TERPOLATED COMMENTS IN RESPECT OF THE EVIDENCE 
AND, ALSO, EXTRANEOUS MATTERS; AND IN REFUSING 


TO GIVE INSTRUCTIONS REQUESTED BY APPELLANT; IN 
REFUSING TO SUBMIT SHPARATE FORMS OF VERDICT OR 
A SPECIAL INTERROGATORY WITH RESPECT TO THE 
AVERMENT OF PARAGRAPH IX OF THE COMPLAINT; AND 
IN REFUSING TO SUBMIT APPELLANT’S REQUESTED IN- 
TERROGATORY NUMBER 3. 


The assigned errors involved here are: 20, 24, 25, 26, 
27, 28, 29, 30, 33, 34 and 35. 

By reference thereto appellant incorporates herein and 
adopts as part of its affirmative argument, each of the 
foregoing assigninents of error; the first, second, third 
and fourth sections of its objections and exceptions to the 
instructions and comments of the trial court and to the 
refusal of the trial court to give appellant’s requested in- 
structions (Specification of Errors, supra); and the oral 
proceedings in respect of the subject matter of paragraph 
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IX of the complaint from and including page 588, line 7 
to and including line 23, page 591, Reporter’s Transcript 
of Proceedings; T.R. pp. 347-350.) 

Appellant contends that instructions to a jury should 
be simple, concise, direct, distinct, accurate, nnpartial, and 
confined to the genuine issues of material fact raised by 
the pleadings; and that if a trial judge exercises the privi- 
lege of commenting upon the evidence, such comments 
must be clearly and distinctly separated from that part 
of the charge which purports to state the law applicable 
to the case; and above all should be fair and impartial as 
between the parties. (Sacramento Suburban Friat Lines 
Co. v. McK ew, 36 F.2d 917, 919; Lynch v. Oregon Lumber 
Co., 108 F.2d 283, 287; Sperber v. Connecticut Mut. Lafe 
Ins. Co., 140 F.2d 25; Virginian Ry. Co. v. Armentrout, 
166 F.2d 400, 405; McGlothan v. Pennsylvania R. Co., 170 
F.2d 121, 124-125; and Home Ins. Co. v. Consolidated Bus 
Lines, 179 F.2d 768, 772-773.) 

Tf this Court will read the oral arguments of the re- 
spective attorneys to the jury, in the light of the evidence 
in the record, and compare the arguments with the in- 
structions given by the trial court to the jury, it cannot 
fail to observe that the trial judge in his instructions and 
comments to the jury practically cut from under the ap- 
pellant any possible chance of obtaining a jury verdict in 
its favor and validified the contentions of appellee’s 
attorney on practically every disputed point. For ex- 
ample, in the opening arguinent of appellee’s attorney, he 
went to great lengths in an effort to convince the jury that 
the accident occurred at or about 11:00 a.m. on April 24, 
1951. When that argument was disclosed to be fallacious 
in the argument of appellant’s attorney, appellee’s at- 
torney in his closing arguinent took the position that it 
was immaterial when or at what time the accident hap- 
pened. The trial judge, in his instructions, erroneously 
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and arbitrarily told the jury the same thing and went even 
beyond the contentions of appellee’s attorney by stating 
that neither the date nor time of the accident was mate- 
rial! (Assigned errors, 33(j) and 33(k).) 

The trial judge also, for all practical purposes, nullified 
the clearly legitimate argument of appellant’s attorney to 
the jury in respect of the right, as a question of fact, of 
appellant, wp to the time of the accident, at least, to act 
and rely upon the assumptions that the government as the 
owner of the vessel had exercised ordinary care in supply- 
ing whatever appliances were required in and about the 
ventilator shaft to provide a reasonably safe place in 
which to work; and that the various Coast Guard inspec- 
tors had exercised at least ordinary care and correct offi- 
cial judgment in determining that the masthouse and its 
appliances were reasonably safe. The appellant had actual 
notice that these inspections had been made and resulted 
in the official determination of the safety of at least forty- 
five Victory ships. This was of vital importance with 
respect to whether or not the appellant, in the exercise of 
reasonable care prior to the accident, was required to 
anticipate that any ordinarily careful and competent able- 
seaman, in the full possession of normal faculties of per- 
ception, might in some mysterious but possible manner fall 
to the bottom of the ventilator shaft. 

Judge Tolin also nullified the argument based on the 
uncontradicted evidence that the United States Coast 
Guard, after having conducted investigations required by 
statute to ascertain the cause of Hutchison’s fall to the 
bottom of the ventilator shaft and with full knowledge of 
the fact that he had suffered death as a result of such fall, 
subsequently inspected the **Linfield Victory’’ and again 
issued a regular certificate of inspection without requiring 
the slightest change or alteration of the part of the vessel 
involved in this case. The trial judge ignored or misread 
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the unambiguous language of $368, Title 46, U.S.C. which 
required the United States Coast Guard to officially ascer- 
tain whether avy incompetence, misconduct or unskillful- 
ness on the part of any person caused Hutchison’s death; 
and to determine, as far as possible ‘‘the cause of any 
such casualty or accident’? and ‘‘the persons responsible 
therefor.’’ Thus, the purpose of the inquiries conducted 
by the United States Coast Guard at Philadelphia, on 
April 30 and May 1, 1951, was the same as the purpose of 
the inquiry during the trial of this action before the jury, 
to-wit: Was the death proximately caused by a negligent 
failure to supply sufficient appliances in and about the 
ventilator shaft in masthouse No. 2 of the ‘‘ Linfield Vic- 
tory’’ to provide a reasonably safe place in which to work? 
Judge Tolin was also apparently unaware of the obvious 
fact that the sole purpose of the inquwries made by the 
United States Coast Guard officers during their inspec- 
tions of vessels, as a condition precedent to issuing an 
‘‘onder oath’’ certificate of inspection, is to determine 
whether the entire vessel, including all of its appurten- 
ances and appliances, is at least reasonably safe. (Title 
46, $$ 391, 399.) 

The trial judge also nullified the arguinent of appellant’s 
attorney in respect of the subject of negligence on the part 
of Hutchison by telling the jury that, in the opinion of the 
Court, the only possible basis of contributory neghgence 
would be the mere fact that Hutchison, feeling ‘‘rugged’’ 
and with a ‘“‘hangover’’, went about masthouses and 
climbed up and down ladders. He made no mention of the 
fact that the manner in which Hutchison went into or 
about the masthouse and the manner in which he may 
have gone up and down a ladder and the circumstances 
under which he did so were of vital importance in deter- 
mining whether Hutchison was contributorily negligent, or 
was guilty of neghgence which was the sole proximate 
cause of his death. 
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During the last session the trial court was presented 
with specific written questions prepared by the jury. He 
went way beyond the scope of the questions asked. The 
record shows affirmatively that the trial judge not only 
formed but expressed (in the absence of the jury) the 
opinion that plaintiff-appellee was entitled to recover a 
verdict. This Court will recall that during the statement 
of objections and exceptions to the charge the trial court 
said that he was of the opinion that Hutchison had a right 
to recover. This attitude on the part of the trial judge, 
in all probability, explains the one-sided nature of the in- 
structions given and the comments with respect to matters 
entirely extraneous to questions of law which could have 
been appheable to the facts. 

All of appellant’s argument hereinabove with reference 
to the genuine issues of material fact raised by the plead- 
ings and the subject matter of paragraph LX of the com- 
plaint is by reference thereto incorporated herein. (Argu- 
ment, supra, (a), (a-l1), (a-2) and (d).) 

Immediately after appellant’s attorney had completed 
his oral argument to the jury the trial court went into 
considerable detail in letting the jury know that no person 
could possibly know what imight go on in the jury room. 
And that no one ‘‘can compel a juror to tell what went on 
in the jury room and what the jury did and what the jury 
did not consider.’’ (R.T. pp. 719-722; T.R. pp. 460461.) 

1. The matter set forth in assigned error 33(a) cannot 
be justified on the theory that it is either an instruction 
with reference to any matter of law involved in the case 
or the province or duty of a jury. It was, especially in the 
light of what the trial court had told the jury the day 
before, a clear invitation to the jury to be as arbitrary and 
capricious as it might choose to be. Appellant’s requested 
instructions, assigned errors 34(a) and 54(b) are accurate 
and fair statements with respect to the province and duty 
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of a jury and should have been given in lieu of the lan- 
guage set forth in assigned error 33(a). 

Appellant’s requested instructions immediately herein- 
above referred to were based upon California Jury In- 
structions, Civil, Nos. 1 and 6-A. Of course, the mere fact 
that suggested forms of instructions are set forth in Cali- 
fornia Jury Instructions, Civil, does not ipso facto estab- 
lish their accuracy; but with respect to these two instruc- 
tions there is no doubt that they are unimpeachable upon 
any possible ground. Therefore the trial court erred in 
giving the inaccurate instructions with respect to the duty 
and province of the jury and in failing to give appellant’s 
requested instructions upon that subject. 

2. In assigned error 53(a-L), the trial court imitiated 
its erroneous expansion of the specific and sole issue of 
negligence. The only averment in the complaint on the 
subject of any breach of any duty proximately causing 
the injuries and death complained of is the averment in 
paragraph VIII: ‘*That said injuries were directly caused 
by reason of the negligence of the defendant in that it 
failed and neglected to supply said deceased with sufficient 
safety appliances in and about said ventilator shaft to 
provide a reasonably safe place in which to work’’. 

The record demonstrates that the trial court was deter- 
mined to expand this sole and specific issue so that the 
jury could roam at will throughout the length and breadth 
of every possible factual basis of ability within the four 
corners of the Jones Act. 

In assigned error 35(1) the trial court gave the jury ¢ 
general definition of ‘‘negligence’’. This permitted the 
jury to decide against the appellant in the event it came 
to the conclusion that appellant did any act which a rea- 
sonably prudent person would not have done or failed to 
do any act which a reasonably prudent person would have 
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done. Every time the trial court used the word ‘“‘negli- 
gence’’ in its instructions the jury was entitled to consider 
the same in the light of the general definition thereof 
which had been given to them. The issues were expanded, 
as far as it is possible to do so in the instructions referred 
to in assigned errors 33(h) and (i). No one can tell what 
the jury believed it could or could not do by the language 
“You are not to go beyond the nature of negligence which 
was charged’’ (Assigned error 30(w); or the language 
‘“‘the type of negligence that is alleged’’ (Assigned error 
do(ee); or the language ‘‘the particular hind of negli- 
gence charged here’’ (Assigned error 33(ee)). 

It is the contention of the appellant that the trial court 
should have told the jury distinctly, directly, concisely and 
without any equivocation or contradiction whatsoever that 
if the plaintiff had not proved by a preponderance of evi- 
dence that Hutchison died as a proximate result of a neg- 
ligent failure on the part of the defendant to supply suffi- 
cient appliances in and about the ventilator shaft to pro- 
vide a reasonably safe place in which to work, the verdict 
of the jury would have to be in favor of the defendant. 

During the very last session, within an hour of the time 
the jury returned its verdict, the trial court stated to 
them as follows: ‘‘Now, when he died if he did not die 
because of negligence she has no claim. If he did not die 
because of the particular kind of negligence charged here 
she has no claim upon this defendant. But if he did die 
because of the particuiar negligence, which has been 
charged here, then her right accrued the moment he died.”’ 
Ghee p. 640340... p. 560.) 

The word ‘‘because’’ 1s not a definition of proximate 
eause. This language also revived, in the same paragraph, 
the general definition of ‘‘negligence’’: and the instruction 
is therefore contradictory and conflicting within its own 
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language. There was no withdrawal of the instructions 
complained of in assigned errors 33(h) and 33(1). These 
conflicts and contradictions remained in the charge. 
‘‘Where the trial court has given an erroneous in- 
struction, 1t may be withdrawn so as to overcome 
error which otherwise might exist. But the with- 
drawal must leave no doubt in the minds of the jury 
as to what the court ultimately declares the law to be. 
To be effective, the correction must be clear and 
specific. ’’ 
Seaboard Air Line R. Co. v. Bailey, 190 F.2d 812, 
815-816. 


The trial court, in the case at bar, did not at any time 
withdraw the instructions which erroneously expanded the 
sole and specific issue of alleged negligence on the part of 
the defendant. 

Where the complaint alleges a specific negligent omis- 
sion, the trial court must charge on said specific negligent 
omission and confine the issue to it. (Atlantic Coast Line 
Co. v. Darden, 216 F.2d 125, 128; Consolidated Electric 
Co. v. Panhandle, 189 F.2d 777; Terminal R. Ass’n. v. 
Howell, 165 F.2d 1385; Fleming v. Husted, 164 F.2d 65; 
Baer Bros. v. Palmer, 158 F.2d 278; Rashaw v. Central 
VieCo., 133 F.2d 2583 Thanos Central Co. v. Sitlerg@lazZ 
He2d 279: Sclulling.v. Del. & AH. RB. Corp., 114 F.2d 9d: 
Riley v. Sakow, 110 F.2d 345; and Carpenter v. Baltimore 
& Ohio R. Co., 109 F.2d 375.) 

3. The instruction set forth in assigned error 33(c) 
is unquestionably erroneous and prejudicial. The jury 
had been told that its duty was to decide the questions of 
facet submitted to it. The first sentence of this instruction 
told the jury that ‘‘no expert and no certificate of inspec- 
tion may suffice for vour duty’. ‘Suffice’? is defined in 
standard dictionaries as follows: ‘'l’o be enough; to meet 
or satisfy a need; to be adequate or sufficient’’, Appellant 
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does not contend that a certificate of inspection is conclu- 
sive. It is, however, quite clear that if the Court had 
correctly told the jury that the law presumes that United 
States Coast Guard officers who inspected the ‘Linfield 
Victory’’ and issued the certificate of inspection fully per- 
formed their official duties, and that such presumption 
was binding on the jury, in the absence of direct or in- 
direct evidence to the contrary, then the certificate of in- 
spection and what it stood for could have been enough to 
suffice for the performance of the jury’s duty. 

Appellant contends that no jury can approach its judg- 
ment or verdict imdependently of the testimony in respect 
of the experiences (observations) of any witness for either 
party or the experience of any other body or inquirer 
which has been the subject of testimony or evidence intro- 
duced. It is elementary that the verdict of a jury must be 
based upon the evidence in the case and can not be ap- 
proached independently of such evidence. This particular 
instruction clearly invaded the province of the jury by 
instructing that the certificate of inspection and what it 
stood for was not sufficient to support a finding that the 
part of the vessel in question was reasonably safe. It also 
told the jury to disregard the experience of Captain Dyer 
who was the marine superintendent of appellant with 
reference to Victory ships, including his observation of 
the various inspections and to render a judgment and 
verdict independently of Captain Dver’s experience. Cap- 
tain Dver, as the agent of the appellant, was certainly 
justified in assuming that there was no insufficiency of 
appliances in and about the ventilator shaft when that 
particular part of each of these vessels had, on many oc- 
casions, been inspected and approved by qualified officers 
of the United States Coast Guard. 

Related to the foregoing errors, appellant contends that 
they were compounded by the refusal of the Court to give 
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the instructions, or at least one of them, set forth in 
assigned errors 34(ww) and (yy). These instructions, 
requested by the appellant, would have clearly and cor- 
rectly informed the jury of the law with reference to the 
evidentiary effect of the activities of the United States 
Coast Guard inspector and the certificates of inspection. 
They are based upon sections 363, 391 and 399, Title 46, 
U.S. Code; and are fully supported by the following 
authorities: Armit v. Loveland, 115 F.2d 308; Sabine 
Towing Co. v. Brennan, 72 F.2d 490; Petition of Canadian 
Pacific Ry. Co., 278 F. 180; O’Comnor v. Armour Packing 
Co.lies F. 24ileeand 32 C.I-S. page 502, $ 640. 

4. In spite of the fact that the part of the instruction 
referred to in assigned error 33(b) is set forth in B.A.J.1., 
this does not establish its accuracy. Appellant contends 
that while the burden of controverting the disputable pre- 
sumption that Hutchison exercised ordinary care for his 
own safety and of proving his contributory negligence 
by a preponderance of evidence rested throughout the 
trial upon the appellant, nevertheless it was not required 
that appellant present any affirmative evidence with re- 
spect to those matters. The appellant was entitled to the 
benefit of all evidence offered by the appellee relevant to 
this subject. In any event, with respect to this particular 
element of burden of proof, appellant was entitled to its 
proposed instruction which is the subject of assigned 
error 34(ss). The authorities supporting appellant’s con- 
tention in this respect are the following: 19 Cal. Jur. pp. 
698-699 (cases cited in footnotes 15, 14, p. 699); Blanton 
». Curry, 20 Cal.2d 793, 129 P.2d 1; Soda v. Marriott, 118 
GeAmibaa, Sab Bad G7 5. 

5. The instructions on the subjects of lability and con- 
tributory negligence are extremely one-sided. If the mere 
definition of ‘‘negligence’’ and ‘‘contributory negligence’’ 
(Ral 776; Taine pp. 010; eT. p. se DAK pp. oie meneeie 
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adequate with reference to the subject of contributory neg- 
ligence, it is difficult to understand why the trial judge 
thought it was fair and impartial to point additional am- 
plifications of the subject at the appellant, as follows: ‘‘A 
continuous duty exists on the part of a carrier, such as 
the defendant in this case, to use ordinary care in furnish- 
ing its employees with a reasonably safe place within 
which to work. The amount of caution required by that 
duty varies in direct proportion to the dangers known to be 
involved in the work. To put the matter another way, the 
amount of prudence required of an operator of a merchant 
vessel, in the exercise of ordinary care to furnish its eim- 
ployees a reasonably safe place within which to work, in- 
creases or decreases as do the dangers that reasonably 
should be apprehended.”’ (R.T. p. 773; T.R. pp. 507-508.) 
Nevertheless (Assigned error 34(qq)) the trial court re- 
fused to instruct the jury that ‘‘ Hutchison was required 
at all times to exercise that amount of care and caution 
which would have been exercised under the same or 
similar circumstances by an ordinarily prudent person to 
observe and avoid danger.’’ It 1s manifestly unfair to 
instruct a jury with particularity with respect to the duty 
imposed by law upon a defendant and refuse to instruct 
with respect to the duty imposed by law upon the person 
who has suffered an injury resulting in his death. The 
jury was not given any instruction upon the subject of 
the duty imposed by law upon him. 

6. The instruction set forth in assigned error 33(e) 
should not have been given at all because Hutchison had 
actual notice of every condition in and about the area of 
masthouse No. 2 and all of said conditions were plainly 
obvious. Therefore he had no right to ignore the obvious 
physical facts or to assume that it was a reasonably safe 
place within which to work or to rely or act on that as- 
sumption if in fact it was not reasonably safe. This par- 
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ticular instruction is one which might be applicable if the 
question of assumption of risk were involved in the ease. 
In anv event if the trial court was justified in giving this 
particular instruction, the appellant was entitled to have 
its proposed instruction set forth in assigned error 34(qq) 
also given. (Atlantic Coast Line R. Co. v. Dixon, 189 F.2d 
525; Nagle v. IsbrandisemCo., 177 F.2d 163;.and Thomp- 
son v. Camp, 163 F.2d 396.) 

7. This point involves assigned errors 33(e), (n), (q), 
(r), (ec), (dd), and (ff). 

Evidently the trial court was of the erroneous opinion 
that by reading the averments of paragraph VIII of the 
first count and paragraph I1 of the second count, it was 
stating the issues raised by the pleadings. The trial conrt 
should not have told the jury that either the deceased or 
the appellee had a cause of action with respect to any 
matter or thing. The trial court should have confined its 
instructions to a statement of the genuine issues of ma- 
terial fact. One way to have done this would be to read 
the averments of the complaint and then plainly tell the 
jury which of said averments were admitted and which 
were denied. The trial court could very easily have stated 
that each averment of the complaint which was denied in 
the answer of the defendant raised a genuine issue of ma- 
terial fact and that the burden of proving each of such 
denied averments rested exclusively and continuously upon 
the appellee. What the trial court did was particularly 
harmful to the appellant. The jury could not have avoided 
understanding from what the trial court stated to them, 
as shown by the assignments of error involved here, that 
a cause of action Is 

‘Ca right of recovery; a right, which the law gives and 
will enforee, to recover something from another; the 
right to bring an action, suit, or judicial proceeding ; 
the right to maintain an action upon the claim or mat- 


ter included in it; the right to prosecute an action 
With cilect. ° (il C.J.S, ya ea, § S(d)-) 
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The trial court delivered a lethal blow to any possible 
chance of the jury rendering a verdict in favor of appel- 
lant when he stated to them as follows: ‘‘Her cause of 
action is based upon the fact that she has lost the support 
of that husband due to the negligence of the defendant, 
meaning the particular kind of negligence which has been 
charged here.’ (Assigned error, 33(ff).) In this con- 
nection, appellant respectfully requests this Court to con- 
sider what it would do with a similar instruction in the 
event it had been given, and the jury had rendered a 
verdict in favor of appellant. The assumed instruction is 
as follows: One of the defenses interposed here is based 
upon the fact that Hutchison lost his life due to negligence 
on his part, meaning that he negligently and carelessly 
failed to act as an ordinarily prudent person would have 
acted under the same or stmilar circumstances and that 
such negligence was the sole proximate cause of his 
death. 

8. This point involves assigned errors 53(f), (g), (h), 
ana (Tr). 

The trial court plainly told the jury that if a ‘‘sea- 
man’’ can establish neghgence of the owners of the vessel, 
or her officers, agents or employees, then he has a right 
of action for damages. (Assigned error 33(h).) He also 
told the jury that this action agamst the Pacific-Atlantic 
Steamship Company was predicated upon the Jones Act; 
and that in the mere event of injurv Hutchison was en- 
titled to this right; and that all of these statements were 
likewise applicable to appellee’s claim for damages by 
reason of the death. The trial court also told the jury, 
and this was of the utmost prejudice to the appellant, 
‘that if the jury decided ‘‘the second cause of action’’, 
it was to “‘decide it in her favor for the damages which 
she has suffered.”’ 

The trial court on two separate occasions clearly and 
erroneously misdirected the jury with respect to the 
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claim for damages for death. He told them (assigned 
error 33(q) and assigned error 33(dd)) that paragraph 
II of the *‘second cause’’ constituted the charging part 
of the complaint and the ‘‘gist of the second cause of 
action.’’ These instructions plainly told the jury that 
if Hutchison died as the result of his injuries and left 
the appellee surviving him as a dependent, then appellee 
was entitled to recover damages. Nothing could be more 
erroneous. 

The trial court continuously and unnecessarily brought 
to the specific attention of the jury that the deceased was 
‘fa substantial contributor to her support’; and ‘‘she 
had been precipitated into the state of widowhood by that 
death’’; and that the deceased was ‘‘the partial bread- 
winner of her family.”’ 

It is obvious that such continued suggestions by the 
trial court would have the effect of cexeiting the svin- 
pathy of the jury. 

9, The jury came into court in an obviously confused 
State of mind at $0:25 p.m. on Octoher 14, 1955, at wine 
tine the foreman presented to the trial court specific 
written questions. It was quite obvious that the jurors 
had not obtained a clear understanding of what the trial 
court was talking about im his previous instructions with 
reference to ‘‘the first cause of action’’ and ‘tthe second 
cause of action.’? They were also confused with refer- 
ence to the extraneous issue involved in the ‘‘search for 
and discover’’ theory upon which they had been in- 
structed. At that point, appellant contends that the trial 
court should have told the jury to disregard all of the in- 
structions, with the exeeption of those which had heen 
read from California Jurv Instructions, Civil, and re- 
instrueted the jury with respect to the law applicable to 
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the genuine issues of fact raised by the pleadings. This 
should have included a clear and understandable state- 
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ment of the issues. Due to the lateness of the hour it 
would have been very proper to send the jury to a hotel 
and make a fresh start the next morning. Apparently on 
the theory that it was answering the question of the jury 
with respect to the ‘ttwo causes of action’’, the trial court 
assumed, as an established fact, that ‘‘Mr. Hutchison 
was injured due to the negligent failure of the defendant 
to provide a reasonably safe place to work’’ and that 
there was a ‘‘failure to use reasonable care to maintain 
a reasonably safe place to work’’ and that ‘‘the ‘Linfield 
Vietory’ did not use reasonable care to provide (the de- 
ceased) with a reasonably safe place within which to 
work.’’ 

No question was asked by the jury with reference to 
the subject of damages but the trial court went into that 
subject also. No mention was made of contributory neg- 
hgence or neghgence on the part of Hutchison which 
could have been the sole proximate cause of his injury 
and death. No question was asked by the jury with ref- 
erence to how many suits for damages the appellee might 
maintain. The trial court erroneously and prejudicially 
stated to the jury as follows: *‘And there is only one 
law-suit in which she can collect, that is, she can’t come 
back here next vear and say, ‘I want more.’ * * * You 
just have to determine what the natural expectancies are 
and what sum of money can he awarded today on that 
second cause of action.’’ A similar instruction was con- 
demned as reversible error in the case of Virginian Ry. 
Co. #. zbrmentfout, 166 F.2d 400, 406-407. 

10. The errors involved here are those included within 
assignment 34. 

Appellant is cognizant of the well established rule that 
no litigant is entitled, as a matter of right, to have a 
jury instructed in the precise language set forth in pro- 
posed instructions. On the other hand, every litigant is 


186 


entitled, as a matter of right, to have a jury accurately 
and fully instructed with respect to every proposition of 
law applicable to the genuine issues of material fact 
raised by the pleadings and evidence. If the trial court 
had charged the jury in accordance with the substance 
of the specific written requests of appellant, the jury 
would have heen adequately, correctly and impartially in- 
structed with reference to the issues pertaining to ac- 
tionable neghgence on the part of the appellant, con- 
tributory negligence on the part of Hutchison, neghgence 
on his part as the sole proximate cause of his injury and 
death, the subject of disputable presumptions, and the 
vital element of foreseeability. None of these matters 
was adequately or correctly covered by the instructions 
actually given to the jury. 

For example, the instruction that the amount of pru- 
dence required of an operator of a merchant vessel, in 
the exercise of ordinary care to furnish its employees a 
reasonably safe place within which to work, increases or 
decreases as do the dangers that reasonably should be 
apprehended (R.T. p. 773; T.R. p. 508) does not cover 
the subject matter of foreseeability in a manner in which 
it ean be understood by a jury of laymen. Appellant’s 
proposed instructions on this subject are fully justified 
and supported by the following authorities: Johnson v. 
Kosmos Portland Cement Co., 64 F.2d 193, 200; Smith 
v. Lampe, 64 F.2d 201, 202; Sundberg v. Washington F. 
cd: O. Co., 1388 F.2d 801, 803; and Eckenrode v. Pennsyl- 
vam BR. Co., 164 F.2d 996, 999. 

There can be no doubt about the proposition that every 
litigant is entitled to specific instructions if the proposed 
instructions correctly state the law and are requested in 
writing. (Socony-Vacuum Oil Co. v. Smith, 305 U.S. 424, 
433, 838 L.Ed. 265, 271: Wontgomery v. Virginia Stage 
Lines, 191 F.2d 770; Alaska Airlines v. Oszmen, 181 12d 
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393; Southern Pacific Co. v. Sonza, 179 F.2d 691; Chi- 
cago, eic., Co. v. Green, 164 F.2d 55; and Madison. vu. 
White, 52 F.2d 440.) 

Appellant asserts and contends that each one of its 
proposed instructions which was refused by the trial 
court correctly and fairly states the law applicable to the 
genuime issues of material fact involved in the case and 
should have been given, either as requested or in lan- 
guage which would clearly cover the points of law in- 
volved. If the trial court had organized its instructions 
in accordance with custom and practice by reducing them 
to written form, instead of relving upon his memory, and 
giving many of them (as he stated) ont of his head and 
extemporaneously (R.T. pp. 762-763: TLR. p. 499) imuch 
of the difficulty with respect to the subject of instructions 
would in all probability have been eliminated. 

It is therefore respectfully submitted that the trial 
court committed prejudicial error in the instructions given 
to the jury, in the comments to the jury, and in the 
refusal to instruct in accordance with the written re- 
quests submitted by the appellant. 

Appellant will now refer to certain of its proposed in- 
structions which were refused by the court. Each number 
will be followed by authorities in support thereof. It 
was prejudicial error to refuse to give them. 

Noell, Vi-Ay 14, 1A, 15, 15sh, 16, 16-4, 17, 31, 314, 
@eeoo and 34, (49 U.S.C., 8$ ol, 59: 46 1i5.C., & GSS. 
Ailemtic Coast Line Ry. Co. v. Darden, 216 F.2d 129: 
Carstensen vt. Hammond Lumber Co., 11 F.2d 142: The 
Crickett, 71 F.2d 61: Shields v. Wnited States, 175 F.2d 
(43: Larsson v. Coastivise Lane, 1950 A.M.C. 176, 181 F.2d 
Oe Riesiagy-. Pawfic-Aflamiac S.S. Co., 163 F.2d 953); 
No. 24, (California Code of Civil Procedure, §§ 1961, 
1963); No. 28, (Cosmopolitan Shipping Co. v. Me- 
Milgster, 332 U.S. (83, 9o L.Ed. 1692; Southern Shell 
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Fish Co. v. Plaisance, 196 F.2d 312); Nos. 29, 30, 30-A, 
(Adams v. American President Lines, 23 Cal.2d 681, 146 
Pe2d 1); Nos. 32, 32-A, 30, 30°NG936 and 36-A, (GloWmeon 
v. Kosmos Portland Cement Co., 64 F.2d 193; Smith v. 
Lampe, 64 F.2d 201; Sundberg v. Washington I’. & O. Co., 
138 F.2d 801; Hekenrode v. Pennsylvania R. Co., 164 F.2d 
996); Nos. 38, 39 and 49, (Afoore v. Chesapeake & O. R. 
Co., 340 U.S. 573,995 L.Ed. 547; Galloway wu. U.S., 319 
U.S. 372, 87 dud. d458; “Woods a. N.Y. Cem. Rig@oy 
222 F.2d 551); Nos. 40 and 40-A, (Shields, Larsson, and 
Vileski, supra); Nos. 41, 52 and 53, (Looney uv. Metro- 
pohtan Rh. Co., 200 U.S. 480, 50 L.Ed. 564; Neiper rv. 
Morthnwestéry, Pag RR.. ABS C.A2d 102, 256.P 2aee 
Nos. 42 and 43, (Vileski, supra; Nagle v. Isbrandtsen Co., 
Wit F2del63; Lebee:. Stawdand Frmt etc., Co., 185 F.2d 
304; Atlantic Coast Line R. Co. v. Dixon, 189 F. 2d 525); 
Nos. 44, 44-A, 45, and 45-A, (Suath v. Acadia Overseas 
Freighter, 202 F.2d 141); No. 47, (Shields, Larsson, Nagle, 
Vileskt, and Dixon, supra); No. 54, (Chicago, etc., Co. v. 
Bowers, 241 U.S. 470, 60 L.Ed. 1107: Atlantic Coast Line 
R. Co. v. Darden, 216 F.2d 129; Shields, Larsson, and 
Vileshi, supra); Nos. 55 and 55-A, (dtl. etc., Co. v. Dixon, 
189 F.2d 525); Nos. 56, 57 and 57-A, (Chrismer v. Bell 
Telephone Co., 194 Mo. 189, 92 S.W. 378); No. 66, (Sac- 
ramento Suburban Fruit Lands Co. v. Boucher, 36 F.2d 
oN 


(f) THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION 
IN DENYING APPELLANT’S MOTION, IN THE ALTERNA- 
TIVE, FOR A NEW TRIAL. 


The assigned errors involved here are: 8, 18, 19 and 
Ze 

By reference thereto appellant incorporates herein and 
adopts as part of its affirmative argument, each of the 
foregoing assignments of error; and also its argument 
under subheading (d), supra, with reference to the ‘‘in- 
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sufficiency of substantial evidence on the vital subject of 
dainage.’’ 

It was the duty of the trial court to protect the ap- 
pellant against the clearly unjustified findings that the 
total damage suffered by the appellee was the sum of 
$50,000.00 and that neghgence on the part of the deceased 
contributed only to the extent of ten percent of the total 
proximate cause. Appellant is aware of the proposition 
that ordinarily a United States Court of Appeals does 
not interfere with the amount of a verdict once it has 
been approved by a trial court. Appellant respectfully 
contends that, under the circumstances of this case, it is 
entitled to the protection of this Court against the clear 
abuse of discretion on the part of the trial court. 


V. 


CONCLUSION. 

Appellant respectfully contends that it is entitled to a 
reversal of the judgment with directions to the trial court 
to enter judgment in favor of the appellant notwithstand- 
ing the verdict. If this Court concludes that such action 
is not warranted, then the least that should be done is 
that the judgment be reversed. 

Dated, San Francisco, California, 

September 17, 1956. 
Respectfully submitted, 
LAsHER B. GALLAGHER, 


Attorney for Appellant. 


